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Court of Appeals of the District of Columbia 


No. 4791. 

Fridolin Pabrt, Appellant, 
vs. 

Commissioner of Internal Revenue. 


Docket Number 2227. 
Fridolin Pabst, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

For Taxpayer: W. W. Spalding, Esq.; H. A. Fellows, 
Esq.; C. R. McAtee, Esq. 

For Commissioner: Charles IT. Curl, Esq.; A. S. Lisenby, 
Esq.; A. H. Murray, Esq.; T. P. Dudley, Esq. 

Docket Entries 


1925. 

Feb. ‘28. Petition received and filed. 

Mar. 3. Copy of petition served on Solicitor. 

“ 3. Notification of receipt mailed taxpayer. 

“ 23. Motion to eliminate that part of y)etition referring 

to 1918 & 1919 filed bv Solicitor. 

* 

“ 27. Copy of motion served on taxpayer. Assigned 

Apr. 20, 1925. 

Apr. 21. Memorandum filed by taxpayer. 

20. Hearing had on motion to dismiss—Div. 1—Mo¬ 
tion taken under advisement. Both parties’ 
briefs due Apr. 27, 1925. 

“ 23. Copy of Memorandum served on Solicitor. Noti¬ 

fication mailed taxpayer. 
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Apr. 25. 
May 11. 
Oct. 21. 

1926. 
Aug. 31. 
Sept. '30- 

Oct. 5. 

“ 12. 
Nov. 3. 
“ 6. 

1927. 
Apr. 14. 


June 20. 

Julv 1. 

• 

Aug. 23. 


Sept. 12. 


Nov. 11. 
“ 14. 

Dec. 1. 
“ 12 . 
“ 21 . 


1928. 
Jan. 5. 
‘‘ 16. 

“ 16. 


Coniinissioner’s brief tiled. C^opy served. 

Transcript filed (4-20-25). 

Order denying dismissal and restoring to Calen¬ 
dar, signed and filed. Both sides notified. 

Hearing date set 10-5-26. 

Depositions filed. Copy served. (Frances S. 
Haines & Carl A. H. Boehm.) 

Hearing before Mr. Smith on merits. Each party 
given 30 days to file briefs. No interchange. 

Transcript of Oct. 5, 1926 filed. 

Brief filed bv Gen. Counsel. 

Brief filed by taxpayer. 

Findings of fact and opinion rendered, Judgment 
will be entered on 15 davs’ notice under Rule 50. 
Both sides notified. 

Notice of settlement filed bv G. C. 

Notice allowing taxj)ayer until 8-15-27 to file al¬ 
ternative settlement for hearing 8-23-27. 

Hearing had before Mr. Morris on settlement. 
Not contested. To Mr. Smith for order. 

Order of redetermination, signed and filed. Both 
sides notified. 

Motion to vacate and issue revised order of rede¬ 
termination filed bv G. C. 

Order that order of t)-12-27 be rescinded and re¬ 
determining deficiency, signed and filed. Both 
sides notified. 

Motion to rescind order of 11-14-27, filed by tax¬ 
payer. 

Order denying motion to set aside, vacate or 
rescind order of 11-14-27—entered. 

Order vacating orders of 11-14-27 and 12-12-27, 
of reinstating order of 9-12-27 and placing 

2 motion of 11-11-27 on General Calendar for 
hearing—entered. 

Hearing date set on motion 1-18-28. 

Motion for a continuance to Jan. 24, 1928, filed 
by taxpayer. 

Motion granted. 
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Jan. 24. Hearing had before Mr. Smith on respondent’s 
motion—continued. Order of Sept. 12, 1927 
set aside as of this date and 6 mo. period to 
run from this date. 

‘‘ 24. Order vacating former order and redetermining 

deficiency, entered. 

Feb. 1. Transcript of hearing of 1-24-28 filed. 

Apr. >25. Petition for review by Ct. of Ap. of I). C. with 
assignments of error, stipulation of venue and 
proof of service filed by taxpayer. 

May 5. Objections to statement of evidence lodged, filed 
by G. C. 

5. Proof of service of objections filed. 

‘‘ 15. Statement of evidence lodged with ])roof of ser¬ 

vice for bearing 5-21-28. 

“ 19. Motion for extension to 6-21-28 to present state¬ 

ment of evidence, filed by taxpayer. 

“ 21. ^lotion granted. 

“ 21. Hearing had before Mr. Sternbagen on settle¬ 

ment of statement of evidence sur petition on 
appeal—continued 30 days. 

June 21. Hearing bad before Mr. Sternbagen for approval 
of statement of evidence. Continued to July 
2, 1928. 

21. Afotion for extension of time to 7-2-28 for presen¬ 
tation of statement of evidence filed bv tax- 
payer. Granted. 

July 2. Order enlarging time to 8-1-28 entered. 

2. Hearing had before Mr. Smith on motion for ex¬ 
tension of time for presentation of statement 
of evidence—granted to July 11, 1928. 

“ 11. Hearing bad before Mr. Smith—Agreement on 

narrative, statement of evidence. 

11. Statement of evidence approved and ordered to be 
filed. 

27. Praecipe filed by taxpayer with General Counsel’s 
acceptance thereon. 
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July 27. Order correct iiig order of 1-24-28 nunc pro tunc 
entered. 

Now, July 30, 1928, the foregoing docket entries certified 
from the record as a true copy. 


[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

CAerk V. S. Board of Tax Appeals. 

3 United States Board of Tax Appeals. 

Docket No. 2227. 

Appeal of Fridolin Pabst, 319 W. Ohio Street, Chicago, 

Illinois. 

Petition. 


The above named taxpayer hereby appeals from the 
determination of the Commissioner of Internal Revenue set 
forth in his deficiency letter (Symbols IT: B: Aj-CLL- 
1830) dated January o, 1927), and as the basis of his appeal 
sets forth the following: 


1. The taxpayer is an individual. 

2. The deficiency letter (a copy of which is attached) was 
mailed to the tax])ayer on January 5, 1925. 

3. The taxes in controversy are income taxes for the 
calendar years 1917, 1918, 19i9, 1920, 1921 and 1922, and 
are more than $10,000.00, to wit, $3,955.32 for 1918 and 
$10,300.11 for 1920. 

4. The determination of tax contained in the said defi¬ 
ciency letter is based upon the following errors: 
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Year 1918. 


The Commissioner has refused to allow as a deduction 
for 1918 a loss of $18,740.00, representing the amount (cost 
of stock) invested by taxpayer in the Amador Mining Com¬ 
pany. 
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Year 1919. 

(a) The Commissioner lias refused to allow for 1919 a 
loss deduction of $10,f)00.()(), representinsr the cost to tax¬ 
payer of the capital stock of the Al. A. Boeck Company. 

(b) The Commissioner has refused to allow for 1919 a 
bad debt loss of $3,795.65, representing advances or loans 
made in prior years to G. Liebman. 

(c) The Commissioner has refused to allow the net loss 
sustained by taxpayer for the year 1919, or any part 
thereof, as an ofTset against the not income of 1918 and 1920. 

Year 1920. 

The Commissioner has refused to allow a bad debt loss 
of $1,399.51, representing loans made to H. Cordes in years 
prior to 1920. 

5 5. The facts upon which the taxpayer relies as 

a basis of its ap])eal are as follows:— 

(a) Prior to 1918 tax])ayer invested the sum of $18,- 
740.00 in the stock of the Amador ^Miniiiij: Company. This 
inv’estment became a total loss in 1918 when the atTairs of 
the company were wound uj) and its assets sold, including a 
ten-mile broad ^!:aui»:e railroad connectini>^ the company’s 
mine with the Northern Pacitic Railroad. 

(b) Prior to the year 1919 tax[)ayer invested $10,600.00 
in the capital stock of the Al. A. Boeck (Company. In 1919 
it was decided to discontinue the business of this company, 
at which time (in 1919) it was determined that the invest¬ 
ment was a total loss. 

(c) Prior to 1!)19 taxpayer loaned $3,795.65 to G. Lieb¬ 
man. In 1919 taxpayer ascertained for the first time that 
G. Liebman had no assets and that the advances of $3,795.85 
could not be repaid. 

(d) The 1919 return as adjusted by the Commissioner 
• shows a net loss of $26,367.72. This net loss, or any greater 

amount that may be finally determined as the net loss for 
1919, should be used as an offset against the net income for 
1918 and any excess thereof carried forward as an offset 
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against the 1920 net income, ])ecaiise taxpayer was 

6 actively engaged in the mining business during all of 
the vears 1918, 1919 and 1920, as will be shown bv 

evidence at the proper time. 

(c) Prior to 1920 taxpayer advanced the sum of $1,399.51 
to H. Cordes. This loan was determined to be uncollectible 
and was charged otT and deducted as a worthless debt in 
1920. 

6. The taxpayer, in support of his appeal, relies upon the 
following pro[)ositions of law: 

That the losses of $18,740.00 (claimed for 1918) and $10,- 
600.00 (claimed for 1919), re])resenting the amounts in¬ 
vested in the corporate stock of the two companies named 
herein, the bad debt losses of $3,795.65, (claimed for 1919) 
and $1,399.51 (claimed for 1920) are each and all of them 
proper deductions in computing the net taxable income for 
the respective years; that the net loss sustained for the 
year 1919 should be deducted from the net income of the 
taxpayer for the preceding taxable year (1918) and any 
amount of such net loss in excess of the net income for 1918 
should be deducted from the net income of 1920. See Sec¬ 
tion 214 (4), (7), and 204 of the Revenue Act of 1918. 

7 Wherefore, the taxpayer respectfully prays that 
this Board mav hear and determine his appeal. 

‘ W. W. SPALDING, 

HARRY A. FELLOWS, 

CtruHsel for Taxpayer^ 

531 \Voi)(hrnr<J BIfiy., Washiyiyfon, D. C. 

State ok Illinois, 

County of Cook, ss: 

Fridolin Pabst, being duly sworn, says that he is the 
taxpayer above named; that lie has read the foregoing peti¬ 
tion and is familiar with the statements therein contained, 
and that the facts therein stated are true, except such facts 
as are stated to be upon information and belief, and those 
facts he believes to be true. 

FRIDOLIN PABST. 

Sworn to before me this 21st day of February, 1925. 
[seal.] I. L. HICKS, 

Notary Public, 
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8 Treasury Department, Washington. 

Jan. 5, 1925. 

Office of Commissioner of Internal Revenue. 


Address reply to Commissioner of Internal Revenue and 
Refer to IT:E:Aj, CLL-1830. 

Mr. Fridolin Pabst, 

319 W. Ohio St., 

Chicago, Ill. 

Sir: 


An examination of vour income tax returns for the 
years 1917 to 1922, inclusive, discloses overassessments 
for 1918 and 1919 and a deficiency in tax for each of the 
years 1917, 1920, 1921 and 1922, the details of which are 
set forth in the attached statements. 

The right of appeal j)rovided for in the following ])ara- 
graphs does not apply to the years 1918 and 1919, inas¬ 
much as the overassessments for those years result from 
assessments made prior to dune 2, 1924, tlie effective date 
of the Revenue Act of 1924. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed (>() days from the 
date of this letter within which to file an appeal to the 
Board of Tax Apj)eals contesting in whole or in part the 
correctness of this determination. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the Board of Tax Appeals and has not done so 
within the bO days prescribed and an assessment has been 
made, or where a taxpayer has appealed and an assess¬ 
ment in accordance with the final decision on such appeal 
has been made, no claim in abatement in respect of any 
])art of the deficiency will be entertained. 

If you accpiiesce in this determination and do not desire 
to file an appeal, you are recpiested to sign the enclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the (V>mmissioner of Internal Revenue, 
Washington, D. C., for the attention of IT:E:Aj; CLL- 
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1830. Ill tile event that you ae(|iiie3:e in a part of the deter¬ 
mination, the agreement sliouhl he executed with respect to 
the items agreed to. 

Respectfullv, 

9 ^ D. H. BLAIR, 

Commissioner. 

(Signed) By J. G. BRIGHT, 

Deputy Commissioner. 

Enclosures: Statements, Agreement—Form A, Two 
Forms 843. 


(Here follow statements marked pages 10, 11, 12, 13, 14.) 


15 If you contest the jiroposed additional assessment 

you should protect yourself from the running of the 
Statute of Limitation with respect to the apparent over¬ 
assessments for the years 1918 and 1919, referred to in 
this letter, hy tiling with the (V)llector of Internal Revenue 
for your district, claims on the enclosed Forms 843, the 
bases of which mav he as set forth herein. 


5. Mahispiiia Mine Litss aj $r)9,8()8.34 Claimed for 1920. 


The contention is made that the total investment $59,- 
8r)8.,34, should he allowed as a deduction for 1920, the year 
in which it was learned that the property had been sold for 
taxes. 

The Solicitor holds that the loss should he allowed as 
a deduction for 1919, the year when the property was sold 
for taxes, and not in 1920, when it was discovered that such 
sale had been made. 


(). Chieaqo-Idaho Mininfi Property Loss of $7,025.53 for 
1921. 

It is contended that the net investment in the ])ro[)erty 
$7,025.53 should he allowed as a deduction for 1921, the 
year in which the jiroperty was abandoned as a mining 
venture. 

The Solicitor holds that when you abandoned the mining 
property in 1921, your investment of $9,079.85, less $2,500.00 
paid for stock which became a loss in 1911 and $2,054.32 
the amount charged otT in 1914 and 1910, or a net invest¬ 
ment of $5,125.53, became a loss at that time. 
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In rc: 


Frldolin Pr^et. 
319 V. Ohio St.. 

Ohioaro, Illinole. 


ign 

Not IrA.?.:>:-c Block K, ac shown 

In l^eau letter of Jan^ ?J8, 1924 


Lc& 9: N&';:hou30 A Co. loss ^4^109.90 

Aavertislng allowance Sl^OSS.SS 

One-half auto «ixpenee 490.51 

Catarrh rer^dy loss 39.40 

Loss on •Von Tardy CrOld Co. 4T5.00 

etocic 


Net Income Block K, as corrected 

Less: £zco 88 profits tax, as choT;n below 

Net Income Block L 

Leas: Contributions 

i:et Income subject to income tax 

Leas Exemption 
Amount taxable at 2,w 


^56,874.02 


27.113.36 


29,760.66 


3.563.00 

028,197.66 


95.00 

^ 2 ^, 102 . 



Leas: Additional Exemption 
Amouuit taxable at 



Tax at 2^ on ^23,102.66 
Tax at 2> bn f21,102.66 


46?. 05 
422.05 


Curtax on f:26,102.66 
Excess profits tax 
Total tax aasessable 



938.21 
5G3.00 

^jstsr 


Tax nreriously assessed 4.691.66 

Oefioienoy in tax (Vaiver on file for 1917^ C 743.45 


IN V E ST E D CAPITAL 





^ / 


Arerage imreeted capital 

as determined by Rerenue Agent ^145^50?. 1? 

LessI One-hnlf adTertising and 

auto allovanoe $23,489*06 11,344,S3 

Average inreated capital corrected U4,3S7«59 


DEDUSTlOK 


9-^ of C134,257.59 
Exemption 

Total 


BU3I1TE33 IMCONE 

Business income os determined 
by agent 

Leas: Advertising allowed C21,998,55 

Auto Expense allowed 490,51 


12,083.18 

6 , 000,00 

18,083.18 


^ 53,6?e.83 

33,489,06 
$ 30,147.77 


^XCaS3 PROFIT:} TAX 

Section 309, Income Block A, ^10,000.00 
Section 301, on income 

of C:30,147.77 

Total exoecB v^rofito tax 

1. Lobs in 1917 of 6300,00 advanced to 
8. Oaohary. 


330.00 
3,343,CO 
"•$3,563.00 


The contention ic made that the amount should be 
alloi:ed for 1917 as you did not give up hope of recovery 
until that year. 


The Solicitor holds that from the evld' noe subiiit- 
ted it appears that the ^aount wue embezzled in 1900 or 1010 
.‘uid that there no loss sustained in the year 1017. 

The Colicitor of Intemrl Revenue, after further 
co.'sicicration holdi^ that the penalty inOiented in office 
letter of Jai*uary <^8tb, 1924, should not be asserted 


1913 


Met inco..ir as shoftti in 

Bureau letter of 4m,88, 3 924 ^530,679.47 


Lens: One-hnlf auto expense 






12 . 




/t L A f • 


&cco;mt $905.46 

Loso- C.T.Onedckor 301.86 

Loes* Daisy nine 1^800.00 

Loss- Rev. Victor 

Von Kubinyi 900.00 

Coirmission paid 250.00 



Less: Exemption 

Income subject to normal tax 


3.000.OQ 

1557553716 


Amount taxable at 6 $ 
Amount taxable at 12^ 



TAX 

Tax at Qj!) 

Tax at 12^ 

Surtax 

Total tax assessable 

Tax previously assessed 
Overaacessmcnt 


240.00 

2.342.65 

1.373.66 

77355755 


4.907.38 


1919 


Net inco&ie as cbov.n in 

Bureau letter of Jan. 23, 1924 


Lesa: Al. A.Docclc 00 . loss 
Loss on Vi. G. Plant a 
One-half auto expense 
Unlaspina Bilte Loss 

Taxable incone 



'fax r.s sc enable 
Tc.x assessed 

Cverasseosuent 


.vl3,802.38 

1,500.00 

073.65 

59.8G8.34 



Net income as ohoxli In Bureau 
letter of January 289 1924 


49,776.65 


76.144.37 


lione 

£ 3.130,83 


C 3,130.83 


60,188.91 


Leesi Onc-hclf auto expense 


51,043.59 




>tr. '//?/ 


't t J Xy ^ • 


C 


» VK.^ 
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N&tlonal Chemical 

Co. Lobs *'•1,000.00 2>043.69 


Bet income ub corrected 


64,145.32 


Less: Exemption 

Income subject to normel tax 


2.800.00 

5lt 5 ' 4 ' 5!3 ^ 


Amount taxable at 4^ 

Amount taxable ; t Q'Ht 

m 


Tax at 4^ 
Tax at 8^ 
jurtax 


4.000. 

a 57,345. 



IGO.OO 

4,637.63 

9.335.05 


Total tox ataccttable 
Tax previously aoseosed 


14,032.68 

JS^8JLu19 


deficiency in tnx 


10,899.49 


In vice of the fact thi't Fonn 1116 han not been 
filed for 1920, taxes paid to foreip;n countrieo have not 
been allowed as v credit rralnat totcl tax asceceoble for 
that year. 



IJet Inco ie as <;liOwn in Pureau 
letter of JeUi, -ib, 1924 

• 

Leso: Looo, Chlcr’^^o-Idtdio Bines 5 , 106 .53 

Fred C. 'Winr^ate, Lose 300.00 

Au^^uet Gross, loss __ 762.50 

Oiio-helf KUto expense 701.04 

Net income as corrected 
Less! ExemptIpn 

InooLie subject to nomcl t^x 

AAount tarable at 4^ 

Amount taxable at 8*^ 

i 


Tox at 4;^ 
Tax tit 83 
Ourtax 



0100.00 

900.63 

018.59 


§26,747.04 


6,889.67 


12,057.37 

15,267.37 



Total tax asoessable 


1,679.18 
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^Aa. 

>*tt KVt rMJ L 

' (ii 

Brt. 7vd« 

Trjc paid to foreign country 
Balance of tax aeeesBable 

Tax previously aeseaoed 
Defioienoy In Tax 


c-r< n<<C- 


1,679.18 

24.15 

1,655.0* 

006.89 

3 ”'7B?IK 


;nt inbomo as ;^ovn in 

Bureau letter of Jon* 38,19^ :]!i24,o7i3«44 


Less: 0« Ernst, loes 

One-lialf auto expenoe 


370.00 

921.49 


Redondo nine, Lose 3.G07.75 

Ret inooiae as corrected 

Lese: JiXeaptlon 
Inco’Jie oubjeot to normal tax 
Amount taxable at 4;p 
Aiiount taxable at Qfa 



Tax at 4,^ 

Tax at 8)« 

Surtax 

Total tax 

Leac: Tax paid to forei^ country 
Tstal tax assessable 


0,799.24 

17,5C9.20 



I loO.OO 
735.14 
296.96 

1,252.10 



£ n r*? 


rsj 


2oo 


Tax previously aesesr'd 


128.02 


u3ficiency in tax 


1,078.81 




Years 


Overaeaegoment 


pc fid sr.cv 


1918 

1919 

1920 
1931 
1922 


953.06 

3,130.83 

0 

0 

0 


4 


0 


\J 


10,889.49 

758.14 

1.078.81 


Totals 1^,083.89 


o 


12,736.44 


Oertlfioutes of ovr.raceescment v;ill be issued for 
1918 end 1919, and refund, credit or rortcnent, as lAcy be 
found proper, will be lar.de without fiirthcr **ction on >6ur 
■part. 
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Fraud Penalties: 

7. The Solicitor of Internal Revenue, after further con¬ 
sideration, holds that the penalties indicated in Bureau 
letter of January 28, 1924, should ’^ot he asserted. 

(End.) 

Now, July 30, 1928, the foregoing petition certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

16 Filed Mar. 23, 1925, United States Board of Tax 

Appeals. 

United States Board of Tax Ai)peals. 

Docket No. 2227. 

Appeal of Fredolin Pabst, 319 W. Ohio St., Chicago, Ill. 

Motion and Answer. 

Motion. 

Now comes the Commissioner of Internal Revenue by 
Nelson T. Hartson, Solicitor of Internal Revenue, his at¬ 
torney, and moves that that part of paragraph 4 of the 
appellant’s petition which has to do with the years 1918 
and 1919, be eliminated from the said petition for the rea¬ 
son that the Board is without jurisdiction to hear and de¬ 
termine taxpayer’s appeal as to said years, as the tax 
was assessed and paid prior to the Revenue Act of 1924, 
and the Commissioner has not determined a deficiency in 
tax for said years, but has found the tax paid on submission 
of the original returns was in excess of what the taxpayer 
actuallv owed and overassessments have been found for 
said vears. 


2—4791a 
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Facts upon Which the Commissioner Relies, 

Tlie taxpayer on April 4, 1920, filed a return for the 
year 1918, showing a tax liability of $4,907.38 and on March 
11, 1920, said taxpayer filed a return for the year 1919 
showing a tax liability of $3,130.83. These amounts were 
assessed as shown on the returns. In November, 1923, an 
investi^ration of the taxpayer’s records was made by a reve¬ 
nue a^ent who disallowed some of the losses claimed on 
said returns and made other adjustments, and found addi¬ 
tional tax to he due in the amount of $79.29 for the year 
1918. For the year 1919 the revenue a^^ent reported 

17 additional tax due of $5,501.52. The taxpayer pro¬ 
tested the findings and asked credit for losses not 

claimed in his oriiifinal returns. Upon the final determina¬ 
tion of the matter by the Commissioner, it was found that 
the tax)iayer had over-paid his tax for the year 1918 in the 
amount of $952.00 and for the year 1919, the taxpayer had 
over-paid in the sum of $3,130.83, and certificates of over¬ 
assessment have been prepared. 

The tax]uiyer has ])aid the tax as shown by his orijj^inal 
returns and the amount now allowed bv the Commissioner 
is in the nature of a refund for overpayment of taxes, and 
in no way does it represent such a deficiency in tax as 
would ^rive the Board jurisdiction to hear and determine 
an appeal therein und(*r Section 274 or 279 of the Revenue 
Act of 1924. 

Wherefore, the Commissioner prays that that part of 
the taxpayer’s petition which relates to the years 1918 and 
1919 be eliminated from tbe petition. 

A nswer. 

And for answer to said petition, the (k)mmissioner ad¬ 
mits paragraphs one (1) and two (2) of the plaintiff’s 
petition, and admits the tax in controversv is more than 
$ 10 , 000 . 

If the motion of the Commissioner as to the years 1918 
and 1919 is denied, and the (Commissioner is recpiired to 
answer thereto, it is alk\ii:ed that the loss claimed for 

18 1918 was not claimed in the original 1918 return and 
it has not been sho^v^l to be a deductible loss for said 
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year, and the Commissioner denies that error was com¬ 
mitted in refusing to allow the same. 

The losses set forth in the taxpayer’s petition claimed 
for the year 1919, were properly disallowed and it is de¬ 
nied that error was committed therein. 

The Commissioner admits that he disallowed as a bad 
debt for the year 1920 a loss of $1,399.51, representing 
loans said to have been made to H. Cordes in years prior 
to 1920, and denies that error was committed therein. 

The Commissioner denies each and every allegation con¬ 
tained in said petition not specifically admitted herein. 

Wherefore, the Commissioner prays that he be not re¬ 
quired to answer as to the years 1918 and 1919, and that 
the taxpayer’s appeal be denied and the action of the Com¬ 
missioner be affirmed. 

NELSON T. IIARTSON, 

Solicitor of Internal RevenuCj 
Attorneij for the Commissioner of Internal Revenue. 

Of Counsel: 

C. H. CURL, 

Special Attorneyj 

Bureau of Internal Revenue. 


Now, July 30, 1928, the foregoing motion and answer 
certitied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

19 United States Board of Tax Appeals. 

Docket No. 2227. 

Appeal of Fredolin Pabst. 

Order Denying Motion to Dismiss. 

This appeal came on for hearing upon the motion of the 
(/ommissioner to dismiss the appeal as to the years 1918 
and U)19 upon the ground that no deficiency has been as¬ 
sessed for those years since the passage of the Revenue 
Act of 1924. Upon consideration of the said motion, it is 
now 
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Ordered, that the motion of the Commissioner be, and 
the same hereby is, denied, and the said appeal will be 
restored to the calendar for a hearing upon the merits in 
the usual course. 

Dated Washington, D. C., October 21, 1925. 

JOHN J. MARQUETTE, 
Member United States Board of Tax Appeals, 

A true copy. 

Teste: 

ROBERT C. TRACY. 

Now, July 30, 1928, the foregoing order certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Aj)])eals. 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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A true copy. 

Teste: 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 
United States Board of Tax Appeals. 

Docket No. 2227. 

Fridolin Pabst, Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Promulgated April 14, 1927. 

1. The petitioner had a net income from his pharmaceu¬ 
tical business in 1919 of $78,240.00 and after the deduction 
therefrom of interest ])aid, contributions, losses, etc., re¬ 
ported a net taxable income of $20,704.10. The petitioner 
was engaged in more than one line of business. The net 
income was adjusted by the respondent in a letter of Jan¬ 
uary 28, 1924, to $49,770.75 and by the deficiency letter to 
a net loss of $20,307.72. The evidence does not warrant 
the finding of a net loss for the year under section 204 
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of the Revenue Act of 1918. The respondent has deter¬ 
mined a net overassessment for 1918. Held, that the Board 
has no jurisdiction to determine a true tax liability for 
1918 different from that found by the respondent. 

2. The deduction of bad debt allowed in the year 1920 
when ascertained to be worthless and charged off. 

Camden R. McAfee, Esq., and //. A. Fellows, Esq., for 
the petitioner. 

C. H. Curl, Esq., for tlie respondent. 

This is a proceeding for the redetermination of a defi¬ 
ciency in income tax for the year 1920 in the amount of $10,- 
899.49. The deficienev letter shows overassessments for the 
years 1918 and 1919 and deficiencies for the years 1920, 
1921, and 1922. The j)etiti()ner alleges that the Commis¬ 
sioner committed error (1) in refusing to allow as a deduc¬ 
tion for 1918 a loss of $18,740 representing the amount (cost 
of stock) invested by the ])etitioner in the stock of the Ama¬ 
dor Copper and Gold Mining and Milling Company; (2) 
in refusing to allow as deductions from gross income of 

1919, $10,()()() re])resenting the cost to petitioner of shares 
of capital stock of the Al. A. Boeck Company, and $3,795.65 
as a bad debt loss representing advances or loans made 
in prior years to G. Liebmann; (3) in refusing to allow 
a bad debt loss from the gross income of 1920 of $1,399.51, 
representing loans made to II. Cordes in years prior to 
1913; and (4) in refusing to allow an alleged net loss sus¬ 
tained by the petitioner for the year 1919, or any part 
thereof, as an otTset against the net incomes of 1918 and 

1920. 


21 Findings of Fact. 

1. The petitioner is an individual residing in Chicago, 
Illinois, who was engaged in 1918, 1919, and 1920 in the 
business of manufacturing pharmaceutical preparations for 
sale and in the mining business as an operating owner 
of mines of various kinds and as an investor in mining 
enterprises. 

2. The petitioner filed an income tax return for 1919 in 
which he reported his net income from ‘‘business or pro- 
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fession’’ $78,246.60. lie reported otlier income of $71.43 
and a total net income from these sources of $78,318.03. 
He claimed as deductions therefrom: 


Interest paid . $7,190.46 

Taxes paid . 496.84 

Contrihiitions. 1,090.10 

Bad debts and other deductions. 42,836.47 


Total .$51,613.87 


The amount of $42,836.47 had debts and other deductions 
is itemized in a statement attached to the return as fol¬ 


lows : 

Investment in Screen and Woodwork Factory of 

Raimund Pabst—Firm failed.$22,606.60 

E. SchlietT—Investment in Worthless Mining 

Stock . 2,358.96 

Dr. Swatek—Advance for Drilling Oil Well 

Proved Failure . 2,500.00 

Cyrus Barker—Advance for Mining Pyrites 

Proved Failure . 1,603.00 

A. Weiss—Advance for Manufacture of Rattol 

Rat Poison, Business Closed. 2,991.63 

Cf. Liehmann—Advance without Security Uncol¬ 
lectible . 3,795.63 

T. Ilarbeck—Loan without Security, Uncol¬ 
lectible .‘. 4,000.00 

Cl. (Jregg—Loan, Party has disappeared. 800.00 

One-half of u])-keep of two automobiles used in 

connection with business. 973.65 

Salaries paid stenographer and bookkeeper han¬ 
dling private affairs . 1,207.00 


$42,836.47 

22 The return showed a net taxable income subject 
to tax of $2(),704.16 upon which a tax of $3,130.83 
was assessed. The net taxable income was increased by 
the Commissioner’s letter of January 28, 1924 (not in evi¬ 
dence), to $49,776.65 and reduced by the deficiency letter 
to a net loss of $26,367.72 by allowing as a deduction the 
following: 


















J’RIDOLIN PABST VS. COM MR. OP INT. REVENtJE. 


15 


Al. A. Boeck Co. loss.$13,802.38 

Loss on W. S. Plant. 1,500.00 

One-half auto expense. 973.65 

Malaspena Mine loss . 59,868.34 


Total .$76,144.37 


3. In 1908 tile iietitioner the Malaspena Mine in 

British Columbia and operated same for a number of 
years. A loss in connection with this mine was allowed 
by the Commissioner as a deduction from gross income in 
computing net income for 1919. About the same time he 
also acquired the Redondo Mine in the same vicinity and 
subsequently abandoned its oiieration as a mine, but still 
owns the property. In 1911 to 1914 he owned and oper¬ 
ated a mine at Pierce, Idaho, in which he originally held 
stock and which ])ro])erty he took over to protect his in¬ 
terest and now holds this property on account of timber 
on it. In 1917 and 1918 lie o])erated an iron pyrites mine 
in Colorado, and in 1918, 1919, and 1920 he shipped ore 
from the Redondo Mine. During these years he had sev¬ 
eral mining engineers in his employ and in charge of the 
mining operations, paying tliem substantial salaries for 
their services, which were allowed as deductions in com¬ 
puting taxable net income. Numerous expenditures by the 
petitioner in connection with mining operations were 
claimed in the return and allowed without question by the 
Commissioner. The deficiency letter shows that a stock 
loss in the Daisy Mine was allowed for 1918, and an oper¬ 
ating loss in the Chicago-ldaho IMiiie was allowed in 1921. 
Petitioner visited his properties from time to time as was 
necessary, making two trips a year to some of them. 
23 4. About 1905 or 1906, ])etitioner invested $18,740 

in the stock of the Amador Co])per and Gold Min¬ 
ing and Milling Company, which was also a holding com¬ 
pany for other corporations. This company owned the 
entire capital stock of a 9-mile broad-gauge railroad lead¬ 
ing to the Amador Mine, located about 12 miles from Mis¬ 
soula, Montana, and also 98 per cent of the stock of the 
company operating such mine. It also owned in its own 
right placer claims in the vicinity of the mine, 1,000 acres 
of land and other tangible assets. In 1905 the company 
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had cash on hand and accounts receivable totaling $221,- 
626.86. The balance on hand in 1906 was $16,546.58. In 
1908 the cash balance had been exhausted and the com¬ 
pany was unable to sell any more stock. In 1908 a stock¬ 
holders’ committee was organized and took over the busi¬ 
ness. Apparently one or more of the subsidiary compa¬ 
nies was in the hands of the receivers for a short while 
at about this time. Between the years 1908 and 1913 the 
holding company was never out of debt. From 1907 to 
1918 the Amador Mine was in actual operation about half 
of the time. In 1915 a dividend was paid by the company 
and in 1917 a concentration i)lant costing $30,000 was in¬ 
stalled. In 1918 it was dotinitely known that the company 
could not produce ore at a commercial i)rofit. The advances 
of funds up to this time, or a considerable portion of them, 
were secured by receiver’s certificates and liens upon as¬ 
sets of the several companies. In 1918 steel rails were 
selling at $75 to $90 per ton and the holders of receiver’s 
certificates issued by the receiver for the railroad company 
instituted proceedings of foreclosure, sold the railroad, 
and same was dismantled in that year, leaving the mine 
without any transportation and causing a necessary aban¬ 
donment of the enterprise. 


5. About 1907 the petitioner became interested with one 
Boeck, and with petitioner’s l)rother, a German manufac¬ 
turer, in putting on the American market a wooden porch 
shade manufactured and imported from Germany. About 
1908 the business thus begun was incorporated and the peti¬ 
tioner invested therein $1(M)00 for which there was 
24 issued to him 13/25 of the capital stock of $25,000 
in the name of petitioner and Boeck. The balance 
of the stock was issued to the brother in Germany, which 
was paid for in merchandise. The introduction of the porch 
shade was the beginning of a new business and the bring¬ 
ing to the American market of a new article. When addi¬ 
tional shipments of merchandise became necessary the 
German manufacturer insisted that his invoices must be 
paid or guaranteed and petitioner accordingly offered and 
did guarantee to his brother payment for such shipments. 
The business was able to pay its ordinary overhead ex¬ 
penses from the proceeds of sales but not entirely to reim- 
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burse the petitioner for his guarantee advancements, which 
advancements were not paid through the checks of the 
company but were treated by petitioner as his individual 
obligations. The petitioner withdrew from the business 
in 1914, $7,100 and took same as a credit upon his advance¬ 
ment account. The accrued deficit of the company at the 
end of 1912 was $8,800. For the fiscal year ended Au¬ 
gust 30, 1913, the company had a deficit which was in¬ 
creased by charging off in that year incidental items which 
were previously carried on its books and were considered 
at that time to have become losses. The deficit at the end 


of 1913 ai)proximated $24,000. The imported porch shades 
were sold throughout the United States principally to the 
larger and better known department stores from which 
larger orders were being received each succeeding year. 
After the commencement of the World War, in 1914, im¬ 
portations were delayed and became difficult. In 1915 the 
business was conducted by mail upon the basis of the mer¬ 
chandise in the United States and practically all sales were 
made ut)on mail orders. At the end of 1915 the remaining 


merchandise and the books were 


transferred from New 


York to Chicago and the New York office given up. Small 
sales were thereafter made by the i)etitioner until the stock 
was exhausted. In 1915 the porch shade trademark was 
assigned to the corporation by Boeck. In 1919, when com¬ 
munication with Germany was resumed, the peti- 
25 tioner made inquiry for the purpose of reviving the 
business and ascertained that his brother was un¬ 


able to manufacture the required goods; that his machinery 
was gone; the t)roper woods, dyes, and cotton could not be 
secured; and that the completed porch shades could not 
be manufactured for import from Germany. In 1919 the 
petitioner paid to his brother $13,802.38 in settlement of 
his existing guarantee and the respondent has allowed this 
amount as a deduction from gross income in the peti¬ 
tioner’s tax return for 1919. The respondent has disal¬ 
lowed the deduction from gross income of $10,000, repre¬ 
senting the petitioner’s investment in the stock of the com¬ 


pany. 


6. In 1903 and thereafter until 1917, the petitioner ad¬ 
vanced to his brother-in-law, one Liebmann, a resident of 


3^791a 
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Germany, various amounts aggregating $3,795.63. Lieb- 
mann went into the German army and on his return found 
his business demoralized. Shortlv thereafter his wife, the 
sister of the petitioner, died. Liebmann married again, 
and the petitioner, liaving made inquiry, determined the 
Liebmann debt to be uncolleetible in 1919 and charged the 
same olY in his original income-tax return. The same was 
disallowed by the respondent. Afterwards the petitioner 
made endeavors to collect his debt through his brother re¬ 
siding in Germany and Liebmann offered 5,000 paper 
marks, having a value of less than 5 cents, in settlement of 
the debt. No collection has since been made of the debt. 


7. Beginning in 1909 and continuing until 1912, peti¬ 
tioner loaned to one Cordes $1,399.51, upon the promise that 
when certain patents owned by Cordes were sold the debt 
would be paid. These patents were placed with a patent 
agency in Newark, N. J., for sale and Cordes returned to 
Europe to protect his inventions there. When the war 
came on communication with him was lost and not being 
able to hear from him in any way nor to obtain anything 
from the sale of the patents the petitioner charged off the 
debt in 1920 in his original return as a worthless debt and 
same was disallowed by the respondent. Subsequently peti¬ 
tioner continued his investigations and in 1924 received a 
certiticate from the Dresden police to the effect that 
26 Cortles had died in that city in 1917. The petitioner 
has subsequently realized nothing upon the account. 


Opinion. 

Smiti! : The most important (piestion for decision is 
whether the petitioner had a net loss for the year 1919 
within the meaning of section 204 of the Revenue Act of 
1918. The respondent has found that the deductions al¬ 
lowable from gross income are $26,704.16 in excess of the 
gross income; the petitioner alleges that this excess should 
be increased in the amount of $10,600, representing an in¬ 
vestment in the sto<*k of the Al. A. Boeck Company, and 
by $3,795.65, representing the Liebmann bad debt ascer¬ 
tained and charged off in 1919. The respondent does not 
admit that the excess of the allowable deductions over the 
gross income represents a net loss under section 204 of 
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the taxing statute. That section provides in part as fol¬ 
lows : 

(a) That as used in this section the term “net loss” re¬ 
fers only to net losses resulting from either (1) the opera¬ 
tion of any business regularly carried on by the taxpayer, 
or (2) the bona fide sale by the taxpayer of plant, build¬ 
ings, machinery, eciuipment or other facilities, constructed, 
installed or acquired by the taxpayer on or after April 6, 
1917, for the production of articles contributing to the 
prosecution of the present war; and when so resulting 
means the excess of the deductions allowed by law (exclud¬ 
ing in the case of corporations amounts allowed as a de¬ 
duction under paragra])h (b) of subdivision (a) of section 
234) over the sum of the gross income plus any interest 
received free from taxation both under this title and under 
Title III. 


(h) If for any taxable year beginning after October 31, 
1918, and ending prior to January 1, 1920, it appears upon 
the production of evidence satisfactory to the Commis¬ 
sioner that any taxpayer has sustained a net loss, the 
amount of such net loss shall under regulations prescribed 
by the Commissioner with the a])proval of the Secretary be 
deducted from the net income of the taxpayer for the pre¬ 
ceding taxable year; and the taxes imposed by this title 
and by Title 111 for such preceding taxable year shall be 
redetermined accordingly. Any amount found to be due 
to the taxpayer upon the basis of such redetermination 
shall be credited or refunded to the taxpayer in accordance 
with the provisions of section 252. If such net loss is in 
excess of the net income for such preceding taxable year, 
the amount of such excess shall under regulations ])re- 
scribed by the Commissioner with the approval of the Sec¬ 
retary be allowed as a deduction in computing the net in¬ 
come for the succeeding taxable year. 


We think that the contention of the petitioner that the 
excess of the deductions from the gross income of 1919 
is a net loss under section 204 is untenable in the 
27 light of the evidence. It is not every deduction from 
, gross income that is to be taken into consideration 
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ill detcM-minin^ a net loss. The petitioner’s tax return for 
1919 shows the deduction of many items that clearly are 
not connected with any regular trade or business carried 
on l)v him. 

The petitioner’s tax return for 1919 shows net income 
‘‘from business or profession,” as $78,246.60. The re¬ 
spondent has j)ermitted deductions therefrom of $104,685.75 
to produce a loss of $26,367.72. The petitioner contends 
that the deductions should be increased by $10,600 and $3,- 
795.65 above indicated. The $10,500 reinesents the cost to 
the petitioner of shares of stock of the Al. A. Boeck Com¬ 
pany. The evidence shows that this company was labor¬ 
ing under an enormous deticit prior to the war period and 
that it had no net income during the war period. Its mer¬ 
chandise was practically all sold. We are of the opinion 
that the stock was worthless long ])rior to 1919 and that 
the petitioner is not entitled to claim any deduction from 
gross income of 1919 in res]>ect of the worthlessness of 
this stock. We are of the opinion, however, that the peti¬ 
tioner sustained a loss in respect of his loans to G. Lieb- 
mann and that this loss is pro])erly allocated to the year 
1919. It was in this year that the petitioner determined 
the worthlessness of the debt and claimed it as a deduction 


from gross income in his tax return. The petitioner there¬ 
fore had legal d(‘ductions for the year 1919 of $30,163.37 
in excess of gross income. In the computation of such ex¬ 
cess the following deductions from gross income have been 
made: 


Interest paid on personal indebtedness. $7,190.46 

Personal taxes paid . 496.84 

('Ontributions . 1,090.10 

Investment in worthless mining stock. 2,358.96 

G. Liebmann—Loan without security—uncol¬ 
lectible .‘. 3,795.65 

28 T. Ilarbeck—Loan without security—un¬ 
collectible . 4,000.00 

G. Gregg—Loan, party has disappeared. 800.00 

Salaries paid stenograjdier and bookkeeper han¬ 
dling private affairs. 1,207.00 

Advance for drilling oil well (prov^ed failure). . 2,500.00 
Advance for mining pyrites (proved failure). . 1,603.00 
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Advance for maimfactiiie of Rattel Rat Poison 

(business closed) . 

Loss on W. S. plant. 

Al. A. Boeck Co. loss. 

Malaspena Mine loss . 


2,991.63 

1,500.00 

13,802.38 

59,868.34 


Total .$104,204.36 

It will be noted from the forej»:oing that many of the de¬ 
ductions taken by the petitioner in his return were personal 
in nature and were not connected with his regular busi¬ 
ness. We have held in Appeal of J. J. Harrington, 1 B. 
T. A. 11, that losses upon investments in shares of stock 
by an individual are not legal deductions from gross in¬ 
come in determining a net loss under section 204 of the 
Revenue Act of 1921. A like ruling must be made under 
the Revenue Act of 1918. The petitioner was engaged in 
the business of manufacturing pharmaceutical prepara¬ 
tions for sale and in the mining business as an operating 
owner of mines of various kinds and as an investor in 
mining enterprises. Tlie evidence is conclusive that a 
large part of the deductions above enumerated were not 
sustained in the “ojieratioii of any business regularly car¬ 
ried on by the taxpayer.” The business of the Al A. Boeck 
(k)mpany was not a business regularly carried on by the 
petitioner. We ai’e not informed as to the nature of the 
Malaspena Mine loss. We do not know whether it resulted 
from the oi)eration of the mine in 1919. It was not claimed 
as a loss on the original return. The evidence does not 
warrant any tinding that the petitioner sustained a net 
loss in 1919 under section 204 of the Revenue Act of 1918. 

In view of our decision u])on this ])oint it becomes un¬ 
necessary for us to consider whether the petitioner sus¬ 
tained any loss in 1918 upon his investment in the stock 
of the company operating the Amador Mine. 

29 There remains to be considered whether the peti¬ 
tioner is entitled to deduct from gross income of the 
year 1921, $1,399.51 representing the loss of his loan to 
one ("ordes many years prior thereto. There is evidence 
that in 1920 the petitioner endeavored to ascertain the 
probability of collecting anything upon this account. The 
patents owned by Cordes were found to be unsalable and 
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Cordes could not be located. Acting upon such informa¬ 
tion the petitioner charged off the account as worthless 
and claimed the amount as a legal deduction from gross 
income in 1920. We think the amount was deductible from 
the gross income of that year. 

Judgment will he entered on 15 dags* notice under Rule 
50. 

Phillii)s dissents on the ground that the evidence estab¬ 
lishes a net loss for 1919 which is deductible in 1918. 

Now, July 30, 1928, the foregoing findings of fact and 
opiinon certitied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. I). GAMBLE, 

Clerk IJ. S, Board of Tax Appeals. 

30 Filed Jun. 20, 1927, United States Board of 

Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 2227. 

Fridolin Parst, Petitioner, 

V. 

UoMMlSSIONER OF INTERNAL HeVENUE, KeSpOlldeilt. 

Notice of Settlement. 

The annexed jiroposed determination of deficiency, which 
is in accordance with the o])inion of the Board of Tax Ap- 
])eals heretofore rendered, will be presented to the Board 
for settlenuMit on , —, 1927, at 0:30 A. M. 

This notice of proposed determination is submitted in 
accordance with the decision of the Board ^^^thout preju¬ 
dice to the (Commissioner’s right to contest the correct¬ 
ness of the decision, ])nrsuant to the statue in such cases 
made and provided. 

A. W. GREGG, 

General Counsel Bureau of Internal Revenue. 

Of Counsel: 

CHAS. H. CURL, 

Special Attorney Bureau of Internal Revenue. 
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31 Revised Statement of Deficiency. 

Docket No. 2227. 

In re Fridolin Pabst, Chicago, Illinois. 

Year 1920. 

Net income, basis of deficiency letter dated 

January 5, 1925.. $64,145.32 

Deduct Loss, advances to H. Cordes, decision 
United States Board of Tax Appeals. 1,399.51 

Revised net income. $62,745.81 

Less Personal exemj)tion. 2,800.00 

Income subject to normal tax. $59,945.81 

Tax @4% on $4,000.00. $160.00 

‘‘ ‘‘ 8% on $55,945.81. 4,475.66 

Surtax on $62,745.81. 8,913.74 

Revised tax liability. $13,549.40 

Previously assessed. 3,163.19 

Deficiency in tax. $10,366.21 

Tax assessed. $3,183.19 

Paid .. $3,183.19 

Revised tax liability. 13,549.40 

Deficiency . $10,366.21 

Now, July 30, 1928, the foregoing notice of settlement 
and computation certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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32 United States Board of Tax Appeals. 

Docket No. 2227. 

Fkidolin Pabst, Petitioner. 


V. 


CoMMissioNKK OF Intkkxal Kkvenue, Respondent. 


Order of Rcdeterminaiion. 

Pursuant to the tindin^s of fact and opinion promulgated 
in the above entitled case on April 14, 1927, and to a notice 
of settlement filed therein by the respondent on June 20, 
1927, which was uncontest(‘d by the petitioner when called 
for settlement on August 23, P)27, it is hereby 

Ordered, Adjudged and l)(‘cided, that the deficiency in in¬ 
come tax for the vear 1!)2() is redetermined to be $10,- 
366.21. 

(Signed) (JIARLKS P. SMITH, 

Member United States Board of Tax Appeals. 

Dated Washington, D. (\, September 12, 1927. 

(TS:fhm. 

A true copy. 

Teste: 

B. 1). (}AMBLE, 

Clerk U. S. Board of Tax Appeals. 


Now, July 30, 1928, the foregoing order of redetermina¬ 
tion certified from the record as a true copy. 

[Seal V. S. Board of Tax Appeals, 1924.] 


(Signed) 


C. M. CHAREST, 
Clerk U. S. Board of Tax Appeals. 
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33 Filed Nov. 11, 1927, United States Board of 

Tax Appeals. 

United States Board of Tax Appeals. 
Docket No. 2227. 

Fridolin Pabst, Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Motion to Vacate and Issue Revised Order of Redeter¬ 
mination. 


Now comes the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Rev^enue, and moves the Board to vacate its order 
of redetermination heretofore issued and which relates only 
to the vear 1920 and to issue an order of redetermination 
for all years covered by the petition, which have not been 
dismissed. 

A statement of the deficiencies, follows: 


1920 . $10,366.21 

1921 . 758.14 

1922 . 1,078.81 


The deficiencv for 1920 is the same as shown in the order 
of redetermination ])reviously issued. The deficiencies for 
1921 and 1922 are as shown in the deficiency letter and al- 
tho such years were included in the petition no contest was 
made with respect to such years at the trial of the case and 
the deficiencies were omitted from the notice of settlement 
through inadvertence. 

Wherefore, the Commissioner prays that the Board va¬ 
cate the former order of redetermination and issue an 
order in accordance with tlie facts as shown in this motion. 


(Signed) 


C. M. CHAREST, 

General Counsel Rnreau of Internal Revenue. 


Of Counsel: 

CHAS. H. CURL, 

Special Attorney Rureau of Internal Revenue. 


4—4791a 
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Now, July 30, 1928, the foregoing motion certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals. 1924.] 

B. D. GAMBLE, 

Clerk U, S. Board of Tax Appeals, 

34 LTnited States Board of Tax Appeals. 

Docket No. 2227. 

Fridolin Pabst, Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Order of Redetermination. 

The res])ondent having on Novemher 11, 1927 filed a 
motion to vacate the order of redetermination entered by 
the Board in the above entitled case on Septemlier 12, 1927, 
and to find deficiencies for the years 1921 and 1922, as well 
as for the year 1920, and the petitioner having objected 
to the granting of such motion and the same having come 
on for argument on the Day Calendar of even date herewith 
and extended arguments having been made by the res]iec- 
tive counsel of the respondent and of the petitioner, and it 
a])pearing to the Board that petitioner in his computation 
filed with tlie Board on February 28, 1925 alleged that the 
taxes in controversy are ‘‘income taxes for the calendar 
years 1917, 1918, 1919, 1920, 1921, and 1922, and are more 
tlian $10,()()().00, to-wit, $3,955.32 for 1918 and $10,306.11 for 
1920,” and the Board in its findings of fact and opinion 
promulgated on April 14, 1927 having stated that the de¬ 
ficiency letter shows “overassessments for the years 1918 
and 1919 and deficiencies for the years 1920, 1921, and 
1922,” and it further appearing that the correct deficien¬ 
cies in tax for tlie years 1920, 1921, and 1922 are the 
amounts shown by the respondent in the aforesaid “motion 
to vacate and issue revised order of redetermination” filed 
November 11, 1927, it is 

Ordered that the order of redetermination entered on 
September 12, 1927 (first cancelled by the Board on No- 
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vember 14,1927, and later reinstated by order of the Board 
of December 21, 1927) be and the same is hereby rescinded. 

It is further 

Ordered and decided that the deficiencies in income tax 
for the years 1920, 1921, and 1922 are redetermined to be 
as follows: ' 


1920 . $10,366.21 

1921 . 758.14 

1922 . 1,078.81 


Member United States Board of Tax Appeals, 

35 Counsel for the respondent excepts to the fore¬ 
going action and at his instance exception noted. 

(Signed) CHARLES P. SMITH, 

Member United States Board of Tax Appeals. 

Washington, D. C. 

CPS :aa. 

Entered-,-. 

A true copy. 

Attest: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Entered Jan. 24, 1928. 

Now, July 30, 1928, the foregoing order of redetermina¬ 
tion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals. 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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36 United States Board of Tax Appeals. 

Docket No. 2227. 

Fridolin Pabst, Petitioner, 


vs. 


Commissioner of Internal Revenue, Respondent. 

Nunc pro Tunc Order, 

Upon motion of ])etitioner tlierefor 

Ordered that clerical errors in the order of redetermina¬ 
tion of January 24, 1928, he corrected: 

1. By substitution of “petitioner” for “respondent” in 
the last parajj^raph thereof, so that same shall read: 


“Counsel for the petitioner excepts to the foregoing ac¬ 
tion and at his instance exception noted.” 

2. By substitution of “petition” for “computation” in 
the first paragraj)!! in tlie phrase now reading: “in his 
computation tibnl with the Board on February 28, 1925,” 
so that such phrase shall read “in his petition filed with 
the Board on February 28, 1925.” 

And ordered these corrections he and the same are of 
effect on and after tlie original entry of said order. 
(Signed) CHARLES P. SMITH, 

Member, 

Dated Washington, D. C., July 27, 1928. 

Now, July 30, 1928, the foregoing nunc pro tunc order 
certified from the record as a true copy. 


[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U, S. Board of Tax Appeals, 
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Filed Apr. 25, 1928. 

United States Board of Tax Appeals. 
Docket No. 2227. 

Fridolin Pabst, Petitioner, 


vs. 


Commissioner of Internal Revenue, Respondent. 

Notice and Service of Petition for Review, 

To the General Counsel, 

Bureau of Internal Revenue, 

Washington, D. C. 

Sir : 

You are hereby notified that on April 25th, 1928 a peti¬ 
tion for review by the Court of Appeals of the District of 
Columbia of the Board decision and determination in the 
above entitled appeal was filed with the Clerk of said Board, 
and a true copy of said petition is herewith served upon 
you. 

(S.) HARRY A. FELLOWS, 

(S.) CAMDEN R. McATEE, 

Attorney for Petitioner. 


Service of above notice and receipt of copy of petition 
acknowledged this 25th day of April, 1928. 


(S.) 


C. M. CHAREST, 
Attorney for Respondent. 
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38 United States Board of Tax Appeals. 

Docket No. 2227. 

Fridolin Pabst, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation of Jurisdiction. 

It is stipulated and ai!:reed by and between tlie ])arties 
liereto, by their attorneys, tliat the decision of the United 
States Board of Tax Appeals in the above entitled cause 
may be reviewed by the (\)nrt of A])])eals of the District 
of Columbia. This aicrecnnent is tiled pursuant to Section 
1002 (d) of the Revenue Act of 102(). 

(S.) HARRY A. FFLLOWS, 

(S.) CAMDF.N R. MtATFF, 

Attomeif- for Petitioner. 
(S.) C. ^\. (TIARFST, 

Attorney for Respondent. 

39 In the Court of App(‘als of the District of Columbia. 

No. —. 

Fridolin Pabst, A])pellant, 

V. 

David II. Blair, (Commissioner of Internal Revenue, 

Appellee. 

Petition for Review. 

Petitioner appellant, Fridolin Pabst, beinii: a.i!:<*:rieved by 
a decision of the United States Board of Tax A])peals 
(hereinafter called the Board), determining additional in¬ 
come taxes of $10,300.21 for the calendar year 1920, $758.14 
for 1921, and $1,078.81 for 1922, on Ajiril 14, 1927, and 
January 28, 1928, in the A])peal of Fridolin Pabst v. Com¬ 
missioner of Internal Revenue, No. 2227, on the docket of 
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said Board, herein res])ectfully submits his petition for re¬ 
view thereof by the Court of Appeals of the District of 
Columbia, j)nrsiiant to stipulation of the parties filed with 
the Clerk of said Board that said review shall be by this 
Court, and for cause states as follows: 


1. Appellant, no\v and at the times hereinafter men¬ 
tioned, is and was a citizen of the United States, resident in 
the State of Illinois, and en«:aj;ed in trade or busi- 
40 ness, and [)rosecntes this proceeding in his own right. 

Appellee is and was the duly appointed and quali¬ 
fied Commissioner of Internal Kevenue, and is joined herein 
as appellee in said official caj^acity. 


2. For each of the calendar years 1918, 1919, 1920, 1921 
and 1922 ai)pellant tiled his individual original and amended 
income tax returns to disclose his gross income and the 
deductions and credits against same allowed by the Revenue 
Acts of 1918 and 1921, and to ])ermit assessment of income 
taxes upon the resulting net income, and paid the income 
taxes shown by said returns, all as provided in said Rev¬ 
enue Acts for each of said taxable ])eriods. Appellant, in 
com[)uting net gain or loss for 1918, 1919 and 1920, in addi¬ 
tion to other deductions of the same nature, claimed specific 
deductions as follows:— 

(a) For the year 1918 an alleged loss of $18,740 incurred 
therein in trade or business, as provided in Section 214 (a) 
(4) of the Revenue Act of 1918; and also of an alleged net 
loss resulting in 191!) from the ])iisiness regularly carried 
on by taxi)ayer in said year, as provided in Section 204 of 
said Revenue Act. 

(h) For the year 1919 of an alleged loss of .$10,600 in¬ 
curred therein in trade or business, as provided in Section 
214 (a) (4) of the Revenue Act of 1918; and also deduction 
of a bad debt of $.‘),79r).6r) ascertained to be worthless 
41 and charged off in said year, as ])rovided in Section 
214 (a) (7) of the Revenue Act of 1918. 

(r) For the year 1920 of an alleged net loss resulting in 
1919 from the business regularly carried on by taxpayer in 
said year, to the extent said net loss was in excess of the 
net income for 1918 computed without application of same, 
as provided in Section 204 of the said Revenue Act; and 
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of a bad debt of $1,399.51 ascertained to be worthless and 
charged off in said year as provided in Section 214 (a) (7) 
of said Act. 

3. Upon review and examination of said returns pursu¬ 
ant to Sections 271 and 1100 of the Revenue Act of 1924 to 
determine the correct tax of appellant for each of said 
years, the appellee Commissioner disallowed the aforesaid 
deductions, and thereby, with other adjustments not herein 
material, determined overassessments of tax for 1918 of 
$952.0() and for 1919 of $3,130.83, and deticiencies in tax, 
for 1920 of $10,899.48, for 1921 of $758.14; and for 1922 of 
$1,078.81, said determinations being proposed to appellant 
in official letter of January 5, 1925. 

4. On receipt thereof and within sixty days thereafter, 
appellant appealed to said Hoard from the tindings of said 
official letter for the calendar years 1918, 1919, and 1920, 
alleging appellee Commissioner erred in law and fact in 

and as to each of the aforesaid disallowances, and 
42 resulting tax determinations, and issue was joined 
on same by answer of the a])])ellee Commissioner. 
At the hearing of said appeal on October 5, 1926, appellant 
presented evidence to show same were erroneous and con¬ 
trary to law. Thereafter, on April 14, 1927, said Board 
))romulgated its tindings of fact and decision (with dissent 
noted) of record, and thereby approved said determination 
of the Commissioner as to each of the aforesaid disallow¬ 
ances, excej)ting the alleged bad debts for 1919 and 1920, 
which were allowed as deductions, and on January 24, 1!)28, 
determined as to a])pellant deticiencies in tax, for 1920 of 
$10,.366.21, for 1921 of $758.14, and for 1922 of $1,078.81. 

5. Appellant states said Board found the following mate¬ 
rial facts with reference to said disallowances: 

That appellant was engaged in the years 1918, 1919 and 
1920 in the business of manufacturing pharmaceutical prep¬ 
arations for sale and in the mining business as an oper¬ 
ating owner of mines of various kinds and as an investor 
in mining enterprises; that about 1905 and 1906 petitioner 
invested $18,740 in stock of the corporation, Amador Cop¬ 
per and Golf Mining and Milling Company (hereinafter 
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called Amador Company) which, in addition to other mate¬ 
rial assets, owned all the stock of a railroad to the mine 
and 98% of the stock of the mine-operating com- 

43 pany; that in 1918 it was definitely known the mine 
would not produce ore at a commercial profit, and 

the railroad hein^ dismantled through foreclosure, the mine 
enterprise was abandoned in that year; that in 1918 appel¬ 
lant was allowed a deduction of $r)9,868..34 as a loss in the 
operation of the ^Malaspina ^Vfine which was run by him 
from 1908 until 1919; that in 1908 appellant invested $10,- 
000 in the Boeck Company, a corporation, and guaranteed 
its accounts to the German manufacturer; same in 1914 
yielded appellant $7,100, and when its importations from 
Germany were stopped by the World War, its stock on hand 
was sold under the management of appellant until after 
1915 same was exhaus-ed; in 1919 appellant ascertained the 

business could not he revived hv reason of loss of the Ger- 

« 

man manufacturing facilities and paid otT his guarantees 
of $13,802.38 and was allowed the deduction of same in 
computing his 1919 net gain or loss; that, exclusive of the 
alleged Boeck Company loss of $10,000, a})pellant in 1919 
had a net loss of $30,163.37. 

6. Appellant states said Board decided appellant in the 
year 1919 did not sustain any net loss from trade or busi¬ 
ness available as a deduction from net income for the years 

1918 and 1920 as provided in Section 204 of said 

44 Kevenue Act of 1918, and by reason of said ruling, 
declined to decide if appellant sustained any loss in 

1918 upon his investment in the Amador Company. Said 
Board decided said Boeck loss was sustained long prior 
to 1919. 

7. Appellant states a co])y of the deficiency letter was 
attached to his ])etition before said Board, and — said peti¬ 
tion it was stated:— 

‘‘The taxes in controversy are income taxes for the cal¬ 
endar years 1917, 1918, 1919, 1920, 1921, and 1922 and are 
more than $10,000, to-wit, $3,955.32 for 1918 and $10,306.11 
for 1920.” 

That errors of law and fact relied upon as the basis of 
the ai)])eal for the years 1918, 1919 and 1920 were stated in 


5—4791a 
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said petition and issue was joined on same by answer of. 
the appellee Commissioner; that said petition conformed 
in all respects to the rules of said Board as to the contents 
of petitions, and did not alle<^e any error or facts or show 
any jurisdiction of said Board of deficiencies for the years 
1921 and 1922; that upon the hearing of the appeal no evi¬ 
dence with reference to the years 1921 and 1922 was otTered, 
rejected or heard, and no issue was made, and in its afore¬ 
said findings of fact and opinion said Board did not refer 
to same as in issue on the ap])eal; that, after promulgation 
of its said findings of fact and decision as to the 
45 years 1918, 1919 and 1920, upon motion of ap])ellee 
(\)mmissioner therefor and without objection of ap- 
])ellant, said Board did determine the tax deficiency for the 
year 1920, and thereafter, on .Tanuary 24, 1928, upon motion 
of a[)pellee (^)mmissioner therefor, did further determine 
deficiencies for said years 1921 and 1922, to which appellant 
at all times objected, and being overruled, excepted and 
still excepts. 

Appellant believes and avers that errors of law and fact 
were committed by the Board, in its aforesaid findings of 
fact, decision, and determinations, to his damage and preju¬ 
dice, as shown by the following: 


1. In rulin<r unnecessarv to determine whether 

the alleged loss by a])pellaiu of $18,700, being his invest¬ 
ment in stock of the Amador Company, occurred in the year 
1918, and in refusing to allow same as a statutory deduction 
in the year 1918 in com])utation of his taxable gain or net 
loss for said taxable period. 

2. In ruling the alleged loss by ap])ellant of $10,000, 
being his investment in the stock of the corporation Al. A. 
Boeck Com])any, did not occur in the year 1919, and in re¬ 
fusing to allow same as a statutorv deduction in the vear 
1919 in computation of his taxable gain or net loss for said 

taxable period. 


In ruling eitluu* and both of said items in said 


respective taxable ])eriods, did not constitute a loss 
incurred therein in trade or business, and in refusing to 
allow same as part of net-loss deductions therein. 

4. In ruling ap])ellant in the year 1919 did not incur a 
loss in trade or business deductible from net income in the 
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years 1918 and 1922 in computino^ taxable net income for 
each of said taxable periods, and in refusing to allow same, 
in whole or in part, to be so deducted. 

5. In refusing to compute the net loss for 1919 as in¬ 
cluding the Boeck stock loss. 

(). In determining the net gain of appellant for the year 
1920, and refusing to redetermine the net gain or the loss 
of appellant for the years 1918, 1919 and 1920 by allowance 
of the deductions claimed by a])pellant but disallowed as 
stated in the aforesaid assignment of errors. 

7. In ruling a determination of deficiencies for the years 
1921 and 1922 was within the jurisdiction of the Board and 
in making same. 

47 8. In other respects apparent of record. 

Wherefore, your petitioner appellant prays that the 
aforesaid decision and determination of said Board entered 
against him be reviewed and reversed by this Honorable 
Court, and for such other and further relief as the Court 
mav deem meet and proper in the premises. 

(S.) FRIDOLIX PABST, 

(S.) HARRY A. FELLOWS, 

(S.) CAMDEN R. McATEE. 

Attorneif. 

Camden R. ^IcAtee, being duly sworn, de])oses and says 
that he is attorney for petitioner appellant; that he knows 
the contents of the foregoing petition; that to the best of 
his knowledge and belief the statements therein are true, 
and that the assignments of error are well taken and in¬ 
tended to be argued. 

(S.) CAMDEN R. McATEE 

Subscribed and sworn to before me this 24th day of April 
1928. 

[seal.] (S.) ETHEL R. GUISE, 

Notary Public. 

Now, July 30, 1928, the foregoing notice of service, stipu¬ 
lation of jurisdiction and petition for review certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals, 
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48 Filed Jul. 11, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 2227. 

Fridolin Pabst, Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 


Statement of Erirtence. 


At the liearin^ of the above-entitled appeal on October 
5, 192t), before Honorable (^. P. Smith, Board Member, 
the following j)roceedin.ij:s were had and evidence offered 
material to the issues to be presented in a petition for 
review of said appeal by the Court of Appeals of the Dis¬ 
trict of Columbia. 

To maintain the issues on his part joined, petitioner 
offered as witnesses: Fridolin Pabst, Herbert E. Bradley, 
Rose Schneider, Francis Haynes, and Carl A. Boehm, 
The substance of the evidence ^iven by said witnesses and 
of the exhibits introduced as part of their testimony was 
and is as follows: 


49 Mr. Pabst has lived in Chicaj*o since 1892 and is 
a pharnnu'ist by ])rofession, en^a<i:ed in the business 
of manufacturinir and im])ortinj!: iiharmaceutical special¬ 
ties, and since IbOo lias been in the mining business as the 
owner aiul operator of mines and as an investor in mining 
stocks. His first mining investment was made in 190.) in 
stock of the Amador Company and his first property in¬ 
vestment was in March, 1908, in a British (\)lumbia ])rop- 
erty called the Malaspena Mine. This, he operated with 
the assistance of a manager from 1908 to 1919, visited same 
twice a year for ])eriods of two or three weeks, and as to 
same was allowed a loss bv the (^)mmissioner of Internal 


Revenue in 1919. 

In 1908 to 1910 he invested in stock of an Idaho Mine, 
in 1911 took over the property from the other stockholders, 
operated same until 1914 when the War closed it, and now 
owns the property. During this period he bought stock 
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in a Colorado mine, and in anotlier Idaho mine. In 1917 
he was manufacturing chemicals and went into the manu¬ 
facture of iron pyrites in Colorado not as a stock proposi¬ 
tion hut as an individual enterprise. The Redondo mine 
in British Columbia was operated until 1914 and discon¬ 
tinued by the War, but witness expects to reopen same with 
his son who is a geologist. Witness had numerous 
50 mining engineers working for him during these 
years. Some were employed by the day, and some 
for special purposes in making investigations and examina¬ 
tions and so forth. He had a mining engineer who lived 
at Vancouver and one in Seattle, for several years. The 
Canadian and Colorado mines were ()])erated from their 
office in Denver, and witness held title to the properties. 
The Malaspena Aline loss of $59,8()8.34 mentioned in the de¬ 
ficiency letter of Janiiarv 5, 1925 was in connection with 
the operation of that property. The Daisy Aline loss of 
$1,800 was a stock investment loss in 1918 and the Chicago- 
Idaho loss of $5,125.53 in lt)21 and the Redondo loss of 
$3,007.75 in 1922 resulted from individual operations. All 
the foregoing losses are allowed by the Commissioner in 
the deticiencv letter. In his return witness claimed and 
was allowed the salaries ])ai(l to his mining engineers as 
deductible business expenses. 

The investment in the Amador stock was made in 1905, 
1900 and 1907 in both the holding and oi)erating company. 
It was a copper and silver ore mine twelve miles from Alis- 
soula, Alontana. He never visited the mine but frecpient 
excursions from (liicago brought back rei)orts it was the 
most wonderful thing on earth. Witness in 1907 or 1908 
became a member of the stockholders’ committee formed 


to protect the stockholders, and which put money 
51 into the mine for its operation and protection, and 
had it examined by the most prominent engineers. 
Witness was on the board of directors and there were 
numerous litigations. The property was operated and a 
big smelter was built with money ])rovided by members 
of the Committee. Beside the mine, the companies owned 
hotels, boarding houses, miners camps, the smelter, train- 
ways and chutes, and a heavy broad gauge railroad twelve 
miles long and operated as a i)assenger line. All these were 
in operation until 1918 when the stockholders decided their 
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equipment was for higli ^rade ore and not for the low 
grade ore and must ])e discarded. One of the committee 
foreclosed on the railroad, dismantled same and destroyed 
communication to tlie mine. This destroyed the value of 
witness’ investment. 

In March, lf)13 the Committee was operating the prop¬ 
erty and a prominent Western mining man put in more 
monev. There was a smelter in 1907 and 1908 and subse- 
quent additional etiuipment. Witness would not have sold 
his sto(*k for less than cost. He never sells stock; once 
he accjuires it, lie holds it. 

In 1907 the partnershi)) of A1 A. Boeck (Virnpany was 
formed and incorporated in 190S, consisting of witness, his 
brother in (lermany, and Boeck, for sale of imported 
52 j)orch shades. Witness ])ut in the money for himself 
and Boeck, amounting to $10,000, and they received 
13 shares rif stock, par value $100 each, and the other 12 
shares were held by the Cicrman manufacturer and jmid for 
by his merchandise. Boeck managed the business from New 
York offices, selling to larger department stores throughout 
the country. Witness guaranteed the further merchandise 
accounts to his brother. In 1919 witness paid $13,802.38 in 
settlement of the guarantees, and same was allowed as a 
deduction in his tax return for that vear. From 1908 to 


1913 it was hard to say if the business was self-sustaining, 
because money must be put in to introduce the line of goods 
in earlier years. In January, 1!)14 witness witi/drew $7,000 
and $100 in 1915 in recoupment of payments made by him 
to the manufacturer on which witness had advanced $8,- 
788.12 up to 1!B(). In March, 1913, the conqiany had no 
liabilities except to witness and those to the manufacturer 
which witness had guaranteed. The business was develop¬ 
ing a new line, was very valuable, was taken up by the 
public, and had sutfered no dejireciation. 

The outbreak of the War in 1914 interferred with im¬ 


portations, and as same could not bo assured, the customers 
hesitated and held up orders, so that the business immedi¬ 
ately dro])ped. Importations ceased in Itllt) but sales of 
stock on hand continued, the stock and office being trans¬ 
ferred to Chicago, and the stock being exhausted in 
53 1917 and 1918. In 1919 after the War, witness 

sought to revive the business and found by corre- 
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spondeiiee tlie manufacturer could not secure the materials 
to manufacture the shades. He accordingly determined his 
husiness investment was lost and paid off his guarantees 
in the amount of approximately $13,000. 

Certain trade mark and patent rights on the shades held 
by Boeck were transferred to the company in 1915. 

On cross-examination, witness said he had been in the 
pharmaceutical husiness in (3iicago for 34 years, doing 
about $250,000 a year and devoting about eighteen hours 
a day at the age of 65 years to his husiness interests rep¬ 
resented by manufacturing, importing producing minerals 
and mining. The ])liarmacentical husiness has a man¬ 
ager. Practically his entire time during 1918 and 1919 was 
spent at his place of husiness in Chicago. Tn 1916, 1917 
and 1918, witness owned four mines. Tn March, 1919, ill¬ 
ness incapacitated him for thi'ee years and after that date 
he lost track of liis affairs until he recovered in 1922. Wit¬ 


ness can only approximate the number of shares he owned 
in the Amador companies, in which he was not an officer 
nor director of the companies but served on the stockhold¬ 
ers’ committee. He had nothing to do with the manage¬ 
ment, exce])t as a member of the stockholders’ committee, 
and was kept informed of the doings of the company by 
the stockholders’ committee. The stock was bought 
54 at prices ranging from $2.00 to $3.50 per share, the 
yn-incipal amount at $3.50 ])er share. The affairs of 
the company went into the hands of a receiver, but in what 

vear he does not remember. There were a number of com- 

• 

panics, some operating the railroad, some operating their 
own siding, and others operating the land interests. Some 
went into the receivers’ hands. lie could not tell exactlv. 
Witness made his first investment in the Boeck com- 


])any in 1907 and altogether put in $10,600, saying he first 
subscribed for 70 shares at $100 and the capital was later 
increased. The money was paid in odd amounts as it was 
needed. The statements of the company show an operat¬ 
ing loss up to 1913, but witness considered the money was 
spent in establishing the business. 


Q. So, you did not make any money in any of those 
years, did you? A. No, sir. 

Q. And, you spent all of the money you had and did not 
liave anything except stock on hand- A. Yes. 
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Q. Every dollar? A. Every doV.ar. 

On Marcli 1, 1913 lie did have more than a dollar in the 
business. 

Q. You did not have enough to pay your bills; did you? 
A. Oh, yes, We paid the bills. 

Q.,Didn’t you have to put a guarantee with your brother 
before he would ship you a dollar’s worth of goods? 
A. There were many other bills to be paid. There w^ere 
the salaries of salesmen and clerks. 

55 Q. You did not have enough money to pay them, 
did you. A. Yes, they were all paid. 

Q. They were all paid? A. The company did not owe a 
cent. 

Its assets were stock, good will, and receivable accounts. 
He had to guarantee the ])urchases of the goods from the 
manufacturer in 1911, 1912 and 1913. The Boeck invest¬ 
ment was not ])art of the ]diarmaceutical business but 
phannacists can make fortunes. 


On redirect examination, witness said he ])aid for the 
Boeck stock and the certificate was never issued, but Boeck 
voted the stock in any meetings, and witness paid $10,600 
for the thirteen shares. 

On recross examination (Wdw'nmth))} witness said Boeck 
got six of the thirteen shares and witness took no note and 
did not charge them nj^ against Boeck. As to the Amador 
matter witiu'ss ])aid about $1S,00() for his stock and ad¬ 
vanced about $200 for tin* stockhold(‘rs’ committee, and is 
claiming his stock investment as a loss. 


56 Miss Schneider testified she was ])rivate secre¬ 

tary to Mr. Pabst for twelve years and kept his rec¬ 
ords, that he owned 7,320 shares of Amador stocks, that 
the Kevenne Agent in 1923) examined the Pabst records 
and for 1918 allowed deduction of $1,420 as salary to a 
bookkee])er on mining projects, $5,339.45 for promotion 
and leasing pyrite properties, and $2,723.21 as to the Re¬ 


dondo mine. 

On cross-examination witness said Mr. Pabst started 
buying Amador stock in 1905. This item was not charged 
off in the original 1918 return because it was overlooked. 
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and was not charged off on the books. In 1923 when the 
revenue agent made his investigation application was made 
to charge this investment off as a loss in 1918. The Boeck 
loss was charged off in 1919 and deducted in the return 
for that year. 

5-7 Mrs. Haines testified she was employed by the 
Boeck Company as bookkeeper and later as office 
manager from 1910 to the end of 1915 or 1916; that import¬ 
ing was discontinued when the War started and thereafter 
the stock on hand was sold. These sales were handled by 
mail; the last year they had no salesmen. By the end of 
1916 most of the stock on hand had been sold. She could 
not remember the definite figures. They usually had stock 
amounting to at least $15,000. Sales were made to leading 
department and furniture stores from New York to Cali- 
foniia. From 1910 to 1913 these same customers were sup¬ 
plied and business increased each year, with salesmen in 
every part of the country. The merchandise was sold at 
a profit, but how the business was going, she did not know. 
In 1913 the business was substantially introduced. The 
War curtailed the business by ])reventing imports. In 1913 
the merchandise was never sold at less than 33%% profit, 
as near as she can remember. Any loss shown on the books 
resulted from advertising and introduction expense be¬ 
cause shades for porches were a new thing at that time. 

On cross-examination, from a financial statement witness 
stated the sales for the year ending August 30, 1913 to be 
$33,950.06 and the loss to be $24,626. Witness could not 
remember amounts of business or figures for other years 
after the lapse of twelve years. She thought that 

58 for the last vear in which thev were in business thev 

• • • 

made a profit over and above expenses because they 
did not have much overhead expense. This was the year 
1915. There were then no salesmen on the road. 

On redirect examination, witness showed the 1913 loss 
of $24,000 represented an accumulation of losses not 
charg(‘d out in previous years. For 1912 the statement 
showed an operating profit of $1,619.33 vdth a net loss at 
the beginning of $10,455.27 reduced thereby to $8,835.94. 
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On redirect examination witness said the asset of good 
will, $10,000, was on the books when she went into the office. 
Late in 1915 or early in 1916, the few cases of merchandise 
on hand and the books were sent from New York to Chi¬ 
cago, and the New York office was discontinued. 

From the business and financial statement of- the com¬ 
pany for the fiscal year ending August 31, 1913, the fol¬ 
lowing appears: 


Opening inventory. $15,495.34 

Purchases . 27,321.35 


$42,816.69 

Closing Inventory. 13,815.37 


$29,001.32 

Sales . $33,950.06 


Trading Profit. $44,948.74 

Operating Expenses. 15,370.52 


Loss . $10,421.78 

Other losses not charged in pre- 5,368.60 

vious' years. 5,368.60 

Loss to beginning of year. 8,835.94 


Total Deficit. $24,626.32 


59 Mr. Bradley testified he has been an attorney at 

law in (’hicago since 1901 and became attorney for 
the Amador (^)mmittee in 1908 and for the board of direc¬ 
tors in 1909 and so continued during their existence until 
1918. Excepting one or two years, he visited the proper¬ 
ties every year between 1908 and 1919. The properties 
were in o])eration about half the time and paid two divi¬ 
dends, one of them in 1915. Mr. Pabst held stock in the 
Amador (Consolidated Mining and I)evelo])ment Company. 
The first company, the Amador (^opper and Gold Mining 
and Milling (Company, was organized in Idaho with a cap¬ 
ital of $2,000,000 and operated in 1903 and 1904. More 
capital being needed, the Amador Consolidated Mining and 
Development Company was organized in Arizona with $10,- 
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000,000 capital. This absorbed 98% of the Amador Cop¬ 
per and Gold Mining and Milling Company which owned 
the five mining claims on which the mine was located. The 
Consolidated company also owned about 1,000 acres of 
land at Iron Mountain, Idaho, four hours West of Mis- 
soulo, also six miles of })lacer mining claims on Cedar 
Creek, a strip of 100 to 400 feet wide, also the stock of 
the Amador Railway Company, also a majority of stock 
in the smelter company, also ])ower houses, railway equip¬ 
ment and all things necessary to operate a mine. Just be¬ 
fore the placer claims were located, several millions of 
dollars in placer gold had been taken out in early 
GO years and reports on the value of the placer claims 
in the several years are available. The railway 
company was a New Jersey corporation, and the road was 
built by the Consolidated company advancing the money 
in ])ayment of its stock and through a $150,000 bond issue 
also taken by the com])any. 

In 1908 there was a 700 foot shaft and mile of drift oper¬ 
ation, and quite a considerable amount of ore had been 
taken out, and some of it was shipped to Anaconda for 
smelting. The railroad was in operation, and was about 
ten miles long. The 1905 financial statement showed a 
cash balance, cash on hand and accounts receivable of $221,- 


G2G.8G. 


The 190G statement showed a balance on hand of 


$1G,G4G.58. In 1908 the balance was exhausted and in those 
hard times no more stock could be sold. 


The stock was pooled and not on the market and never 
had a stock exchange value. Its 1913 and its 1907 and 
1908 value was the same. In 1908, witness had an engineer¬ 
ing rej)ort made on the mine and developed same contained 
a true vein of copjier and that samples assayed $2.56, $28.75, 
$13.36 and $23.98 of silver ])er ton. The mine contained 
forty claims, averaging 300 by 600 feet. The stockholders 
committee spent various sums of money. In 1913 
61 the committee sent $5,000 to pay taxes and debts, also 
$1,300 to settle a lien against the railroad. Friendly 
receivers were appointed for the railroad and consolidated 
company. The proceedings were friendly, the idea being 
to prevent any one else from coming in and taking the 
property, and which was to hold the property for the stock¬ 
holders. With receivers in possession of the railroad, and 
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the railroad being; necessary to tlie continuation of the mine, 
we felt that we were fairly well i)rotected because no one 
could ship ore without the railroad. While we did not have 
control of the receivership proceeding;s of the copper and 
gold company, the operating company, we were working 
in connection with its directors all of the time and had op¬ 
portunities to exchange the railway stock and the towui- 
sites for whatever stock we wanted in the operating com¬ 
pany. From 1908 to 1913 no sale offers for the properties 
were received. In 1914 the committee spent $11,201.23 on 
the railroad which was 9% miles long, broad gauge of 56 
pound rails long and the only transportation to and from 
the mine, excepting by horse-back. The committee in 1914 
spent $450 for expenses and $3,476.46 for work done on 
the property and a stockholder paid $1,315 for the same 
purposes. In 1915 the railroad was leased to the operating 
comj)any and a concentrator was built. The rei)orts showed 
the ore was not smeltering ore, although a smelter had 
been built to take care of such ore found on the 400-foot 


level in what later ai)peared to be a pocket. At the 
62 700-foot level low grade ore was found, and, in 1915, 
James Callahan, owner of the famous Callahan mines 
in Butte, came on the board. He and his associates ad¬ 
vanced $30,000, and built and put in operation the con¬ 
centrator. Thereafter, a dividend was paid. In 1915 the 
expenses were $32,22().25 and, in his oi)inion, the stock was 
more valuable than any other year. In 1916 a well known 
mining man was in charge, and the committee spent about 
$2,000. The town of Superior, across the river, moved over 
and located on the j)ro])erty as a county seat and thousands 
of dollars of lots were sold and the properties were in 
active operation. 

In 1917 the placer claims were investigated at a cost of 
$14,672.14, the railroad was leased at a profit of $1,200, 
and lot sales realized $24,292.77. The ])lacer inquiry 
showed plenty of gold-bearing rock at 50 to 200 feet, but 
insufficient water for hydraulic workings, and it was con¬ 
sidered too expensive to work the placer claims under 
these circumstances. 


In 1918 steel prices went up to $75-90 per ton. The value 
of the railroad as junk was known, and witness advised 
its sale as junk, and arranged same in June, 1918, because 
the mine had not paid since 1915. Witness, in approving 
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destruction of the road, told his clients the mine was no 
good. 

63 On cross-examination witness stated $10,000,000 of 
stock was sold, the $5 shares bringing $3.50 or less 

per share, and no stock was sold after 1908. In 1913 the 
consolidated company had no money and was in debt, but 
the operating company had money for its operations and 
was out of debt. As a going proposition the enterprise in 
1913 was worth all the money put into same, which approxi¬ 
mated $1,000,000. If the mine turned out to be worth noth¬ 
ing, it was worth just what junk was worth, and as farm 
lands. They had 1,000 acres of fairly good farm land and 
the townsite. The subsetiuent advancements by the com¬ 
mittee members re]iresenting voluntary contributions un¬ 
til after 1915, when receivers’ certificates were issued 
against advances. At that time the liabilities of the con¬ 
solidated company, in the o])inion of witness, exceeded its 
assets, but the railroad had no debts and the operating 
company was not bankrupt and its debts were paid after 
two months in receiv^ership. 

Q. As a matter of fact the financial condition was bad 
from the time that you went in until about 1915, isn’t that 
correct? A. That is true of the Consolidated Company. It 
is not true either of the railway company or the Copper & 
(jrold Company. 

(j. The railway company was a very small affair! A. 
$150,000 in bonds, and $150,()()() in stock. 

Q. 8o the railway company was not worth any more than 
the bonds that were owned? A. J would not sav so. 

The railroad had a contract for hauling ore at 4Mi^ a ton, 
and other contracts that would have made the road wealthy 
if the mine panned out. It was all in the making. The 
consolidated company, in addition to owning 98% 

64 of the stock of the operating company, and all of the 
stock of the railroad company, owned the 1,000 acres 

of land which were clear, and also the houses, hotel, and 
placer claims, which might have turned out very valuable. 

Q. Not what they might have turned out to be; they were 
not of any value? A. Yes, they were. 

Q. Your committee did not think so? A. Not after 1917 
when we investigated them. 
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Q. Prior to that they luul not been investigated! A. 
No, but they showed very good pannings. 

Q. Tliey had only a prospective value! A. Not exactly 
that, for they did have pannings to base their value on. 


No dividend was paid from 1908 to 1913 and thereafter 
only in 1915. Beside any prospective value, the mine was 
down 700 feet to a true vein with a pocket vein at the 400 
foot level. When the $30,000 advance was made, the mine 
was out of debt. They were not operating, as they needed 
all the money to build the concentrator. Witness approved 
the committee exj)enses of $5,000 from 1908 to 1913, and of 
$88,0(M) between 1!H)8 and 1918, including the concentrator. 
He would not have permitted his clients to put their money 
into the conceidrator if he had thought the j)roperty was 
without value. None of the advancements were protected 
by liens until after lt)15, the liens that were in existence 
were to protect advancements put in after 1915. The pre¬ 
vious advancemeids were carried on its books as debts of 
the consolidated comjuiny. The consolidated company was 
never out of debt from 1908 until its close. The railway 
company and the operating company were. 


65 Mr. Boehm stated he manufactured the same kind 

of shade that Mr. Boeck formerly imported. He met 
Boeck in the year the com])any was incorporated, about 
1905, 1906 or 1907. He had no connection with them in 
1912 or 1913 but prior to that installed their books of ac¬ 
count and ])repared their tirst annual financial statements 
and ac(piired a knowledge of their business. They were 
oidy selling imported porch shades and showed a loss at 
tile end of the tirst and second years. 

Witness manufactures the same shades now, selling 
through agents, salesmen and advertising throughout the 
Ibdted States at wholesale to department stores. The 
shade is the same as the Boeck shade and has no competi¬ 
tion. Witness has been in business one year and has lost 
money as in his experience a business introducing an article 
makes no money for two or three years. Assuming the 
business was the introduction of such shades and had made 
no money for a year or more, witness does not conclude 
he has thereby lost his original investment as the loss of 
money in the first year or two is expected and the expense 
of establishing the business requires a lot of capital from 
which no returns are seen in the beginning. 
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On cross-examination witness stated he could not fix 
the date of making the first statement more definitely. 

66 In the return of Mr. Pabst for the year 1919, under 
the block headed “Income from Business or Pro¬ 
fession,” tliere was written in the blank space opposite 
the words “Kind of business,” the words “Proprietary 
Medicine.” 

In the return he reported his net income from “business 
or profession” $78,246.60. He reported other income of 
$71.43 and a total net income from these sources of $78,- 


318.03. He claimed as deductions therefrom: 

Interest paid . $7,190.46 

Taxes paid . 496.84 

Contributions . 1,090.10 

Bad debts and other deductions. 42,836.47 


Total . $51,613.87 

The amount of $42,836.47 bad debts and other deductions 
is itemized in a statement attached to the return as follows: 

Investment in Screen and Woodwork Factory 

of Kaimnnd Pabst—Firm failed. $22,606.60 

K. SchlietT—Investment in Worthless Mining 

Stock'. 2,358.96 

Dr. Swatek—Advance for Drilling Oil Well 

Proved Failure . 2,500.00 

Cyrus Barker—Advance for Mining Pyrites 

Proved Failure . 1,603.00 

A. Weiss—Advance for manufacture of Rattol 

Rat Poison, Business Closed . 2,991.63 

G. Liebmann—Advance without Security Uncol¬ 
lectible . 3,795.63 

T. Harbeck—Loan without Security, uncollect¬ 
ible . 4,000.00 

G. Gregg—Loan, Party has disappeared. 800.00 

Onedialf of up-keep of two automobiles used in 

connection with business . 973.65 

Salaries paid stenographer and bookkeeper 

handling private affairs . 1,207.00 


$42,836.47 
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67 The return showed a ncl taxable income subject 
to tax of $26,704.16 upon which a tax of $3,130.83 
was assessed. Tlie net taxable income was increased by the 
Commissioner’s letter of January 28, 1924 (not in evi¬ 
dence), to $49,776.65 and reduced by the deficiency letter 
to a net loss of $26,367.72 by allowing as a deduction the 


following: 

Al. A. Boeck Co. loss. $13,802.38 

Loss on W. S. Plant. 1,500.00 

One-half auto expense. 973.65 

Malaspena Mine Loss . 59,868.34 


Total . $76,144.37 


68 Respondent offered no evidence of testimony to 

maintain the issues on liis part joined. 

I. 

Be it remembered that the foregoing contains the sub¬ 
stance of all of the evidence given on the hearing of this 
cause upon the matters hereinabove set forth, and in order 
that same may be preserved and made of record this state¬ 
ment is duly stated, approved and signed, and ordered to 
be made of record in the above entitled cause this 11th 
day of July, 1928. 

Bv the Board: 

CHARLES P. SMITH, 

Board Member. 


0. K. 

S. D. DUDLEY. 

C. R. McATEE. 

Now, July 30,1928, the foregoing statement of evidence 
certified from the record as a true copy. 

[Seal IT. S. Board of Tax Appeals. 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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69 Filed Jiil. 27, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 


Docket No. 2227. 


Fridolin Pabst, Petitioner, 


vs. 

Commissioner of Internal. Revenue, Respondent. 

Prcecipe. 

The Clerk will please include the follo\ving in the record 
upon the petition of appellant for review of this proceeding 
before the Court of Appeals of the District of Columbia: 

1. Docket Entries. 

2. Petition. 

3. Answer (including motion to dismiss for 1918 and 
1919). 

4. Order denying motion to dismiss (October 21, 1925). 

5. Findings of fact and opinion (April 14, 1927). 

6. Respondent's notice of settlement and computation 
(June 20, 1927). 

7. Order of redetermination (September 12, 1927). 

8. Respondent’s motion for revised computation (No¬ 
vember 11,1927). 

9. Order of redetermination (January 24, 1928). 

10. Nunc pro tunc order correcting order of January 24, 
1928, (July —, 1928). 
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11. Petition for review and stipulation as to jurisdiction. 

12. Statement of evidence. 

13. Pravipe. 

(Signed) IIAKRY A. FKLLOWS, 

(Signed) CAMDKN R. McATEE, 

Attorneys for Petitioner^ 
Woodward Buildingy Washington, D, C, 

Notice accepted and copy received. 

C. M. CHAREST, 

Attorney for Respondent. 

Dated Washington, D. C., July 27, 1928. 

Now, July 30, 1928, the foregoing pravipe certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals. 1924.1 

B. 1). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
Notice accepted and copy received: 

70 United States Board of Tax Appeals. 

Docket No. 2227. 

P^RiDOLiN Pabst, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of the petitioner and for good cause shown, 
it is 

Ordered that the time for preparation of evidence sur 
petition for review of the above entitled j)roceeding in the 
Court of Appeals of the District of Columbia be and is 
hereby extended to July 11, 1928; and it is further 
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Ordered that the time for transmission and delivery of 
record papers to the Clerk of the Court of Appeals of the 
District of Columbia be extended to August 1, 1928. 

(Signed) B. H. LITTLETON, 

Member United States Board of Tax Appeals. 

Dated Washington, D. C., July 2, 1928. 

A true copy. 

Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, July 30, 1928, the foregoing order enlarging time 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals. 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 4791. 
Fridolin Pabst, appellant, vs. Commissioner of Internal 
Revenue. Court of Appeals, District of Columbia. Filed 
Jill. 31, 1928. Henry W. Hodges, clerk. 
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IN THE 


Conrt of Appeals, District of Columbia 


No. 4791 

Fridolin Pabst 
Appellant 

vs. 

CoMMISraONER OF INTERNAL REVENUE 

Appellee 

APPEAL FROM THE BOARD OF TAX APPEALS 
BRIEF FOR APPELLANT 


May It Please the Court: 

INTRODUCTION 

This is a petition for review of a tax determination 
of the United States Board of Tax Appeals as being 
fundamentally in error in two respects, to wit: 

First-As to law and fact, in determining the tax- 



able not income and tax liability of appellant for the 
calendar vear 1920. The Hoard determines for 1920 
taxable net income of $(>4,140.32, and a tax of $13,- 
049.40, and appellant contends the taxable net income 
is $29J()4.b9 and the tax $3,r)()3.()3, a reduction of $9- 
980.77. 

8econd-As to jurisdiction, in determining the tax 
liability of appellant for the y(‘ars 1921 and 1922. The 
Board redetermined the deficienev of $l,83G.9o found 
by the appellee Commissioner in the deficiency letter, 
and apj)ellaDt contends no appeal was taken for 1921 
and 1922. 


8TATKMHXT OF TIIK CASK 


The first point affects the calendar years 1918, 1919 
an<l 1920. Appellant, an individual, accordinii; to the 
findin,i>:s of fact by the Board, (B. 13), was eiii^a^ed in 
1918, 1919 and 1920 in the l)usiness of manufacturing 
])harmaceutical preparations for sale, and in the min¬ 
ing business as an operating owner of mines of various 
kinds, and as an investor in mining enterprises, and 
filed income tax returns for said calendar years, and 
thereafter for the vears 1921 and 1922. 

On January b, 1925 appellee Commissioner sent ap¬ 
pellant a deficiency letter, (R. 7), saying: 

‘‘An examination of vour income tax returns 
for the years 1917 to 1920, inclusive, discloses 
overassessments for 1918 and 1919 and a deficien¬ 
cy in tax for each of the years 1917,1920,1921 and 
1922, the details of which are set forth in the at¬ 
tached statements. 
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“The right of appeal provided for in ttie follow¬ 
ing paragraphs-does-not apply to the ^years 1918 
and 1919, inasmuch as - the overassessments for 
those years result from‘assessments made prior 
to June 2, 1924, the effective date of the Revenue 
Act of 1924. 

“In accordance with the provisions of Section 
274 of the Revenue Act of 1924j you are allowed 
60 days, from the date of this letter within which 
to file an appeal to the Board of Tax Appeals con¬ 
testing in whole or in part the correctness of this 
determination.^’ 

Appellant contested the determinations of said‘de¬ 
ficiency letter “in part” by appealing from same to 
the Board, (R. 4-6), for the year 1920 as affected by 
1918 and 1919, but not for the years 1921‘and 1922, in 
the form required by its rules; setting out the follow¬ 
ing specific errors followed by a statement of the facts 
on which they were based, as follows: 

“4. The determination of tax contained in the 
said deficiency letter'is based upon the following 
errors: 

Year 1918.’ 

The commissioner has refused to allow as a de¬ 
duction for 1918 a loss of $18,740.00, representing 
the amount (cost of stock) invested by taxpayer 
in the Amador Mining Company. 

Year 1919. 

(a) The Commissioner has refused to allow 
for 1919 a loss deduction of $10,600.00, represent¬ 
ing the cost to taxpayer of the capital stock of the 
Al. A. Boeck Company. 

(b) • • • 
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(c) The Commissioner has refused to allow the 
net loss sustained by taxpayer for the year 1919, 
or any part thereof, as an offset against the net 
income of 1918 and 1920. 

Year 1920. 

(a) * * 

5. The facts upon which the taxpayer relies as 
a basis of its appeal are as follows: 

(a) Prior to 1918 taxpayer invested the sum of 
$18,740.00 in the stock of the xVniador Mining 
Company. This investment became a total loss in 
1918 when the affairs of the company were wound 
up and its assets sold, including a ten-mile broad 
gauge railroad connecting the company’s mine 
with the Northern Pacific Railroad. 

(b) Prior to the year 1919 taxpajTr invested 
$10,600.00 in the capital stock of the Al. A. Boeck 
Company. In 1919 it was decided to discontinue 
the business of this company, at wdiich time (in 
1919) it w^as determined that the investment was 
a total loss. 

(c) * • • 

(d) The 1919 return as adjusted by the Com¬ 
missioner show s a net loss of $26,367.72. This net 
loss, or any greater amount that may be linally 
determined as the net loss for 1919, should be used 
as an offset against the net income for 1918 and 
anv excess thereof carried forw^ard as an offset 
against the 1920 net income, because taxpayer was 
actively engaged in the mining business during 
all of the years 1918, 1919 and 1920, as will be 
shoAvn by evidence at the proper time. 

(e) 

The asterisked items w^ere alloAved by the Board and 
are now’ omitted. 


The appeal petition purposed to put in issue the net 
income respectively of 1918, 1919 and 1920 on the 
ground appellant incurred a net business loss in 1919 
as defined in Section 204 of the Revenue Act of 1918 
and which was thereby available toward reduction of 
the net taxable income of 1918 and 1920. Consequent¬ 
ly, the taxable net income and resulting tax liability 
for the year 1920 could not be determined until the net 
business loss of 1919 and its effect upon the correct 
taxable net income for 1918 and 1920 were ascertained. 

In addition to claiming the net business loss adjust¬ 
ment for 1919, appellant presented the additional in¬ 
cidental issues that the determined net income for 
1918, 1919 and 1920 were each subject to further cor¬ 
rection by allowance of additional specific items as 
statutory deductions. 

Section 204 of the Revenue Act of 1918 concerning 
net business losses is pertinently as follows: 

“(a) That as used in this section the ternfnet 
loss’ refers only to net losses resulting from * • * 
(1) the operation of any business regularly carried 
on by taxpayer, or(2) * * * ; and when so resulting 
means the excess of the deductions allowed by law 
(excluding in the case of corporations amounts 
allowed as a deduction under paragraph (6) of 
subdivision (a) of section 234) over the sum of the 
gross income plus any interest received free of 
taxation both under this title and title III. 

(b) If for any taxable year beginning after Oct. 
31, 1918 and ending prior to January 1, 1920, it 
appears upon the production of evidence satis¬ 
factory to the Commissioner that any taxpayer 
has sustained a net loss, the amount of such net 
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loss shall unclor roi^ulatioiis proscribed by the 
Commissioner with the approval of the Secretary 
be deducted from the net income of the taxpayer 
for the preceding taxable year; and the taxes im¬ 
posed by this title and by title III shall be rede- 
terminded accordingly. * * • If such net loss is 
in excess of the net income for such preceding tax¬ 
able year, the amount of such excess shall * * * 
be allowed as a deduction in computing the net in¬ 
come for the succeeding taxable year.’’ 

The excluded deduction, ((6) (a) of 234), is divi¬ 
dends received by one corporation from another. 

Reference to the detailed facts Avill be made in the 
argument. 

The facts, raising the second point of jurisdiction 
of the Board to determine a deficiency for years 11)21 
and 11)22, are as follows: 

Bv the deficiencv letter tax determinations were 

* f 

made for the years 1917 to 1922 inclusive, with the 
right to appellant to appeal “contesting in whole or in 
part the correctness of this determination”, (R. 7). 
The appeal petition, (R. 4-6), conformed to the rules 
of the Board stating clearly and concisely the errors, 
facts and propositions of law bearing upon the years 
1918, 1919, and 1920, and placed the taxes for 1918 and 
1920 in controversy as follows: 

“The taxes in controversy are income taxes for 
the calendar years 1917, 1918,1919, 1920, 1921 and 
1922, and are more than $10,000.00, to wit $3,- 
950.32 for 1918 and $10,300.11 for 1920.” 


The Board in its opinion, (R. 12-22), summarized tlie 



issues as relating to 1918, 1919 and 1920 and ordered 
a redetermination for 1920 alone, (R. 22). Appellee 
respondent tendered a 1920 redetermination, (R. 22). 
and same was entered, (R. 24). Two months later, 
appellee respondent moved for a redetermination for 
“all years covered by the petition,(R. 25), and the 
Board over the exception of appellant entered same. 

The position of appellant on this review, expressive 
of the foregoing principles, is briefly as follows: 

ASSIGNMKNT OF ERRORS 

(a) The 1920 determined net income of $02,745.81 
and tax deficiency of $10,306.21, (R. 23), on same are 
incorrect because the Board refused to allow deduc¬ 
tion from same of the amount by which a 1919 net loss 
from trade or ])iisiness exceeded 1918 net taxalde in¬ 
come. 

(b) The refusal of the Board to find that appellant 
incurred a net business loss in 1919 is erroneous, and 
results in the following errors for 1918 and 1919. 

(c) Refusal of the Board to determine whether the 
loss of $18,740 upon Amador Mining Company stock 
occured in 1918 and was deductible in computing 1918 
net taxable income. Bv such deduction the 1918 net 
income of $20,522.15, (R. 12), determined by appellee 
Commissioner would be reduced to $7,782.15 before 
further adjustment of same by any 1919 net business 
loss. 

(d) Refusal of the Board to determine that the 
Boeck loss of $10,000 occurred in 1919, (R. 20), and 
was deductible in computing the net business loss for 
1919. This deduction added to the admitted 1919 loss 
of $30,103.37 would increase same to $40,703.37. De- 
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cluction thoroot* from the revised 1918 net income of 
$7,782.1.*) sliows an excess loss of $31,981.22 applicable 
to 1920, and deduction of same from the net income of 
02,745.81, (K. 23), shows a 1920 taxable net income of 
$30,704.59 subject to tax. 

(e) The years 1921 and 1922 were not appealed to 
the Board, and the Board had no jurisdiction to det(‘r- 
iiiine d(‘ficiencies for 1921 and 1922. 

Th(‘ foregoing assignments of errors are a restate- 
iiHMit in more concrete form of the same errors as- 
si.i>:ned in the petition for nwiew, (R. 34-35). 

ARdUMKAT 


From tin' decision of the 


Board division of tlire(‘ 


m(‘mb(‘rs that ai)pellant had no net business loss in 
1!)19 deductible from 1918 and 1920 net income under 
S(‘ction 204 of the Revenue Act of 1918, Mr. Phillips, 
Memixu’, dissented on the ground the evidence estab¬ 
lished such net business loss, (R. 22). 


The first four assii?nments of error relate to 1920 


as alTected bv 1919 and 1918. 


Th(‘ fulcrum of this review is whether appellant had 
a net business loss in 1919. If so, same, for reasons 
previously stated, will reduce 1918 and 1920 net in- 
conu's. The 1920 net income, as affected by a net busi 
ness loss can only be determined after the determina¬ 
tions for 1918 and 1919 are made. 


Api)ellant admittedly came before the Board with 
an ascertained 1919 loss of $2o,3()7.72, (R. 20), viiich 
the Board said should be increased by $3,795.G5, 
(R. 20), to $30,1G3.37, (R. 20), but not by $10,G00, 
which were additional items claimed by appellant to 
be also a part of his 1919 loss. The Board further said 
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the 1919 loss was not a net business loss for said year. 

In denying that said loss of $30,163.37 was a net loss 
under Section 204, the Board said: 

“It will he noted from the foregoing that many 
of the deductions taken by the petitioner in his 
return were personal in nature and were not con¬ 
nected with his regular business.’’ (R. 21). 

“It is not every deduction from gross income 
that is to be taken into consideration in determin¬ 
ing a net loss. The petitioner’s tax return for 1919 
shows the deduction of many items that clearly 
are not connected with any regular trade or busi¬ 
ness carried on by him.” (R. 19-20). 

“We liave held in Appeal of J. J. Harrington, 
1 B.T.A. 11, that losses upon investments in shares 
of stock l)y an individual are not legal deductions 
from gross income in determining a net loss under 
sectioji 204 of the Revenue Act of 1921. A like 
ruling must bo made under the Revenue Act of 
1918. The petitioner was engaged in the business 
of manufacturing pharmaceutical preparations 
for sale and in the mining business as an operat¬ 
ing owner of mines of various kinds and as an 
investor in mining enterprises. The evidence is 
conclusive that a large part of the deductions 
above enumerated were not sustained in the ‘op¬ 
eration of any business regularly carried on by the 
taxpayer’. The business of the Al. A. Boeck Com¬ 
pany was not a business regularly carried on by 
the petitioner. We are informed as to the nature 
the petitioner. We are not informed as to the na¬ 
ture of the Malaspena Mine loss. We do not know 
whetlier it resulted from the operation of the mine 
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in 1919. It was not claiinod as a loss on the orig¬ 
inal rotnrn. The ovidoneo does not warrant any 
findiiig that the petitioner sustained a net loss 
in 1919 under section 204 of tlie Revenue Act of 
1918.” (R. 21.) 

This conclusion is cliallenged on this review as an 
incorrect interj)retation of Section 204 wliich says: 

“the term net loss refers only to net losses result¬ 
ing from the operation of any business regularly 
carried on ])y taxpayer; ♦ * * jimj when so 

resulting means the excess of the deductions al¬ 
lowed by law * * * over the sum of the gross 

ir.come ])lus any interest received free of taxa¬ 
tion”-. 

In case of doubt a tax should be construed in favor 
of the taxpayer, GouJd v. Gould, 245, V. S. 151, 02 L. 
Kd. 211. 

The Board decision in Appeal of Harriuptou, cited 
in its opinion, sui)ra, was that a taxpayer with a salary 
income was not carrying on a business as the result 
of making some stock investments in which he lost 
monev, and such loss was not deductible under Section 
204 of the Revenue Act of 1921. Herein, appellant 
admittedly had private affairs of such extent they 
amounted to a trade or business and further was ad¬ 
mittedly in business as a manufacturer, a mine opera¬ 
tor and an investor in mining enterprises. The Board 
after admitting the business-lines of appellant, as¬ 
sumes to exclude deductions applicable to same as not 
being parts of any business regularly carried on by ap¬ 
pellant. 

The development of the provisions as to recogni¬ 
tion of a net loss from business or trade as shown in 
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prior revenue laws, regulations and decisions inter¬ 
preting same, we suggest, will be helpful in construing 
and ascertaining the application of Section 204 of the 
present case. 

The Revenue Act of 1913 authorized deduction of 
losses “incurred in trade’’. Treasury Decision 2090 
of December 14, 1914, said: 

“The term ‘in trade’, as used in the law, is held 
to mean the trade or trades in which the person 
making the return is engaged; that is, in which he 
has invested money otherwise than for the pur¬ 
pose of being employed in isolated transactions, 
and to which he devotes at least a part of his time 
and attention. A person may engage in more than 
one trade, and may deduct losses incurred in all 
of tliem, provided that in each trade the require¬ 
ments are mot.” 

Treasury Decision 1989 of June 2, 1914 said: 

“Losses actually sustained during the year in¬ 
curred in trade are limited by the language of the 
act itself. In trade is synonomous with business; 
business has been defined as that which occupies 
and engages the time, attention and labor of any 
one for the purposes of livelihood, profit or im¬ 
provement; that which is his personal concern or 
interest; employment, regular occupation, but it 
is not necessary it should be his sole occupation 
or employment.” 

In Boyce v. Keith, Collector, 257 F. 133, Mrs. Boyce 
between 1908 and 1910 traded and sold certain assets 
for stock of a corporation, and when the stock became 
worthless in 1914, she sought to charge off her invest- 
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ment as a loss in trade. Tlie Court sustained her posi¬ 
tion, sayiiifi;: 

“The transactions bv which the decedent be- 
came the owner of the stock were carried on over 
a considerable period, were complicated in char¬ 
acter, involved a very Iarc:e sum of money, and 
must liave r(‘quired much of her time and atten¬ 
tion, and 1 am of the opinion that they were of tlie 
cliaracter contemplated by Conp^ress as ‘incurred 
in trade’.” 

In Plant r. Walsh, Collector, 280 F. 722, tlie issue 
was wlietlier or not Plant was enp^a^ed in farming as 
a business or merely for pleasure, it h(‘in^ admitt(‘d 
that he he^an in 1004 and up to and includin^j; 1014 had 
lost substantial amounts everv vear. The Court saitl: 

“I think, however, the evidence establishes 
clearly that Mr. Plant’s farm was conducted as a 
business enterprise and with the expectation it 
would ev(*ntually become profitable. The mere 
fact that a heavv loss was incurred in the initial 

A' 

stages of so lar^e an enterprise does not neces¬ 
sarily show the contrary. But even thouf^h this 
is not so, 1 do not believe that farming, when en¬ 
gaged in as a regular occupation, and in accord¬ 
ance with recognized business principles and prac¬ 
tices, is any less a business within the meaning of 
the Statute, because the person engaging in it is 
willing to do so witliout regard to the profitable¬ 
ness, because of the pleasure derived from it.” 

lender the Revenue Act of 1917, Article 8 of Reg¬ 
ulations 41 said: 

“ ‘Trade’ in the case of individuals—In the case 
of an individual, the terms ‘trade’, ‘business’, and 
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‘trade or business’ comprehend all his activities 
for gain, profit or livelihood, entered into with 
sufficient frequency, or occupying such portion of 
his time or attention to constitue a vocation, in¬ 
cluding occupations and professions. When such 
activities constitute a vocation they shall be con¬ 
strued to bo a trade or business whether contin¬ 
uously carried on during the taxable year or not, 
and all the income therefrom shall be included in 
his return for excess profits tax.” 

The Revenue Act of 1918 in Section 204 substituted 
the words “from the operation of any business reg¬ 
ularly carried on by the taxpayer,, for the words 
“from trade or business” appearing in prior Revenue 
Acts. Regulations 4;"), Article IGOl, simply said: 

“As used in the statute the term net loss 
means * * * a business operating loss * * *. 
The amount of net loss claimed must represent an 
actual net loss over and above all income, includ¬ 
ing tax-free income.” 

In I. T. 1808 (C. B. 11-2, p. 30 ) construing Section 
204 of the Revenue Act of 1918, it was held an annual 
net loss which included a business fire loss not result¬ 
ing from the processes or operations of the business, 
was, notwithstanding such inclusion, a net loss within 
the Statute, and Article 1601 was construed as follows: 

“Therefore, it is believed that the words ‘busi¬ 
ness operaling loss’ as used in the regulations, 
must be considered as referring to the annual net 
loss rather than to any single loss which may go 
to form a part thereof. 
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In Solicitor’s Roccnninoiulation loOO (C. B. 111-2, 
p. 44), it was ruled: 

“(1) Any loss sufTered by a taxpayer engaged 
in a business which is not the result of the sale of 
capital assets is capable of producing a net loss 
within the meaning of the Revenue Act of 1918, or, 
in other words, a net loss ‘resulting from the op¬ 
eration of a business’ is nothing more or less than 
a net loss suffered while operating a business and 
due to any other cause than the sale of capital as¬ 
sets; and (2) that losses and net losses are statu¬ 
tory conceptions—they are the excess of allowable 
deductions over gross income.” 

In I. T. 1896, (C B. Tll-1, p. 67) the Commissioner 
picks out a general statutory deduction as sufficient of 
itself to establish a net loss within Section 204, saying: 

‘‘Inasmuch as such amortization allowance will 
be deductible under Section 234(a)(8), it follows 
that the excess of the deductions for 1919 allowed 
by law, including the deduction for amortization 
in that year and excluding the deduction provided 
by Section 234(a)(6), over the sum of the gross 
income plus tax free income, will constitute the 
net loss for 1919 that may be applied against the 
net income of the corporation for 1920,” (it ap¬ 
pearing there was no 1918 net income). 

In Haskell r. Commissioner^ 7 B. T. A. 697, the 
Board, through Mr. Phillips, who dissented in the in¬ 
stant case, ruled concerning Section 204 of the Rev¬ 
enue Act of 1918: 

‘‘It seems clear that in detennining whether a 
net loss has been sustained in 1919 the taxpayer 
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must establish not only that a loss occurred from 
the sources mentioned in * * * Section 204 of the 
Act, but that such losses were not off-set by in¬ 
come from other sources during 1919. The latter 
part of the act is so worded that it is only when a 
loss is sustained, considering all the income of the 
taxpayer from all sources and only to the extent 
of such loss, that he may shift a loss occuring un¬ 
der clauses (1) and (2) of the paragraph from 
1919 to 1918.’’ 

Tn the foregoing review of the scope of the net loss 
provisions we do not go beyond the Eevenue Act of 
1918, as subsequent Revenue Acts are not applicable to 
the present chse. It now remains to clarify these rul¬ 
ings by application to the facts of the present case. 

The following computation illustrates and sum¬ 
marizes the questions presented for the year 1919: 


(1) Gross income ..... $78,318.03 

Lcg'ak Deductions: 

(2) Interest on personal indebtedness $7,190.46 

(3) Per.sonal taxes . 496.84 

(4) Contributions ... 1,090.10 

(5) Bad debts—personal loans... 8,595.65 

(6) Miscellaneous ____ 5,484.04 


(7) $22,902.09 


• (8) $55,460.91 

(9) Malaspina Mine loss ___ $59,863.34 


(10) Loss .......—. $4,407.40 

(11) Salary to secretary handling- personal 

affairs .-.-.... $1,207.00 

(12) Drilling oil well loss....... 2,500.00 

(13) Mining pyrites loss .... 1,003.00 

(14) Mfg. liat Poison loss-- 2,991.00 

(15) W. S. Plant loss...... 1,500.00 

(16) A1 A. Boeck loss---- 13,802.38 

(17) $25,755.97 


(18) Loss found by the Board- $30,163.37 

(19) A1 A. Boeck stock loss..... 10,600.00 


$36,355.97 $40,763.37 
















In same, gross income and all dodnetions, excepting 
Xo. 19, are those comput(‘d by appellee Commissioner 
and the Board as they appeared in evidence, (R. 14, 47 
as to gross income, R. 20-21 as to loss and itemized de¬ 
ductions). Item Xo. 19 is the Boeck stock loss, which 
the Board disallowed as a deduction for 1919. Item 
2 to G are those deductions available to an individual 
whether in business or not and reduce gross income to 
$5r),4G0.94 as shown as item 8. The 'dalaspena ^line 
loss deduction from such reduced net income produces 
a loss of $4,407.40 and the remaining deductions, 
(Items 11-lG) pertaining apparently to business and 
aggregating $2r),7r)r).97, (It(*m 17), increase the loss to 
$3(),1()G.37, (Item 18), vrhich is the loss found by the 
Board (R. 20). Item 19 if allowed will increase the 
ap])arent business loss to $3G,l]r)r).97, or the gross loss 
to $4(),7()3.37 for 1919. 


Now, let us look at the tabulation down to the ad¬ 
mitted loss for 1919 to appellant of $30,103.37 to ascer¬ 
tain wheth(‘r a net busiiu*ss loss under Section 204 is 
present. The personal deductions, (Items 2-0), from 
gross income, which have no reference to trade or busi- 
iK'ss, are available to appellant in computing net in¬ 
come und('r S(‘ction 214 of the Revenue Act of 1918. 
Substantially the same deductions are allowed corpor¬ 
ations by Section 234 of said Act. Section 204 recog¬ 
nizes them for it identifies its term “excess of the de¬ 
duction allowed by law’’ with the general deductions 
of Section 214 and Section 234 by specifically exclud¬ 
ing 234(a) (0) which allows deduction by corporations 
of dividends received from other corporations. Sec¬ 
ondly, a business net loss for 1919 is declared deduc¬ 
tible bv Section 204 “from the net income of the tax- 
* 



payer for the preceding:; taxable year,” and, as to any 
excess, is “alloAved as a deduction in computing the 
net income for the succeeding taxable year”; in the 
preceding and succeeding year there is no elimination 
of personal deductions and there should be and is none 
in 1919 in the computation of net income. 

Allowance of these personal deductions reduces 
gross income to $r)r),4()0.94, (Item 8), and deduction of 
the ^lalaspena Mine loss, (Item 9), takes away all in¬ 
come and produces a loss of $4,407.40, (Item 10). 

If the Malaspina ^line loss resulted from a trade or 
business regularly carried on by taxpayer, its deduc¬ 
tion establishes said loss of $4,407.40 as a loss under 
Section 204. We suggest this is the proper place to 
establish wludher the record shows the Malaspina 
]\line loss was a loss within Section 204 and that the 
Hoard is snbsta/.itiallv in error in its holding to the 
contrary. Of same, and of the business of petitioner, 
tiio Hoard savs: 


“The petitioner Avas engaged in * * * the 

mining business as an ojMU-ating ov/ner of mines 
of various kinds * * *^ 21). 

“We are not informed of the nature of the 
Malaspina Mine loss. We do not know Avhether it 
resulted from the operation of the mine in 1919.” 
(R. 21). 

In other words, the Hoard stood ready to allow the 
Malaspina Mine loss if it Avas shoAvn in the record to 
])e a business loss for 1919. In its findings of facts it 
said: 


“In 1908 the petitioner bought the Malaspina 
Mine in Hritish Columbia and operated same for 
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a number of years. A loss in collection with this 
mine was allow(‘(l by the Commissioner as a de¬ 
duction from gross income in computing net in¬ 
come for 191 i).’’ (K. IT)). 

To reacli this conclusion of fact it only read tlie 
evidimce in ])art: 

“—His first property investment was in March, 
1908, in a British Columbia property calh‘d the 
idalaspina Mine. This, he operat(‘d with the as- 
sistanceof a manager from 1908 to 1919, visited 
same twice a year for periods of two or three 
weeks, and as to same was allowed a loss bv the 
Commissioner of Internal Revenue in 1919.” 
(R. 3G). 

The Board overlooked subsequent testimony: 

“The Malaspina ^line loss of $r)9,808.34 men¬ 
tioned in tlie deficiency letter of January a, 
192.") was in connection with the operation of that 
pro])(‘rty.” (R. 37). 

From this testimony, it is evident that appellant in 
the business of o]ierating mines lost $,')9,808.34 in 1919 
in connection with the operation of the Malaspina 
Mine, and there is no other testimony in the record. 
From same, it is evident the Board is in error in ex¬ 
cluding the Malaspina Mine loss as a business loss for 
1919. This reasoning applies the principles of Haslell 
r. Commissioner, (supra). 

Then returning to the schedule, from the reduced 
net income of 400.40, (Item 8), the deduction of the 
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Malaspina Mine loss, (Item 9), established a net loss 
at this point of $4,407.40 under the provisions of Sec¬ 
tion 204, (Item 10). 

But appellant Avas alloAved additional deductions, 
(Items 11 to IG), amounting to $25,755.97 Avhich, the 
Board notwithstanding, Ave insist are earmarked as 
pertaining to a business regularly carried on by ap¬ 
pellant as folloAvs: 

Section 214(a)(1) of the Re\^enue Act of 1918 
authorizes deduction of all the ordinary and necessary 
expenses paid or incurred during the taxable year in 
carrying on anv trade or business. 

The admitted alloAvance by respondent appellee of 
the salaries paid by appellant in 1919 to the stenog¬ 
rapher and bookkeeper handling his prh^ate affairs 
made same a (l(‘duction of the ordinary and necessary 
expense paid or incurred in carrying on any trade or 
business under Section 214(a)(1) of said RoA^enue Act, 
and hence admitted his affairs, priAmte or personal, to 
])e a trade or business of appellant. 

The Board said: 

“The petitioner AA’as engaged in the business of 
manufacturing pharmaceutical preparations for 
sale and in the mining business as an operating 
oAvner of mines of A^arious kinds and as an inA^estor 
in mining enterprises.” (R. 13, 20). 

We submit it should haA^e also said his private per¬ 
sonal affairs amounted to a trade or business as he has 
been alloAved a deduction of clerical help expense x)aid 
and incurred in handling same, for in Appeal of Har¬ 
rington cited in its opinion the Board said: 
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“a trade or business re 2 :ularlv carried on must 
be lield to mean a vocation and not occasional or 
isolated transactions.” 

Surely private afTairs become a trade or business 
when exi)ense tor conductin^^ them is allowed as a de¬ 
duction, which can only haj)pen under the Statute as 
tin* result of carrviiiG: on a trade or business. 

Then tollowim; the Board opinion, (11. 21), it is in 
error in saying: 

“The evidence is conclusive that a large part of 
the deductions above enumerated were not sus- 
tain(‘d in the ‘operation of any business n'gularly 
carried on by the taA])ayer’.” 

Tliis statement is true as to so-called pcu’soiial de¬ 
ductions but loses sight of varied and admitted busi¬ 
ness activities of appellant, his private affairs, owning 
mines, investing in mining enter])rises and manufact¬ 
uring ])harmaceutical ])r(‘parat ions. Oil well and joyr- 
it(‘S mining inv(‘stments and mining stock and the .Mal- 
aspena Mine loss fall within a line of business in which 
the Board says a})pel]ant was engaged. A rat ])oison is 
a pharmaceutical preparation, and within another line 
of business found bv the Board. This leaves the “\V. 
S. I'lant loss” not explained of record, and the Boeck 
Company for consideration. 

Tlie Boeck Company loss in 1919 of $13,802.38 as 
allow(‘d by respondent Commissioner represented pay¬ 
ment of guarantees by appellant to his brother in Ger¬ 
many as incurred in 1907 and thereafter, (R. 10-17, 
39). Tn addition appellant claims $10,000 as his loss 
represented by investment in the enterprise made in 
1907 and 1908 and claimed ascertained as worthless in 
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1919 when it was known the business could not proceed, 
(R. 17, 38). The Boeck Company was certainly part 
of the private affairs of appellant as it represented the 
merchandising of his brother’s goods, and respondent 
Commissioner previously recognized his private af¬ 
fairs as a trade or business before the case came to the 
Board. When the Board says: “The business of the 
Boeck Company was not a business regularly carried 
on by the petitioner,” (R. 21), it contradicts its own 
record. In its finding of facts it appears appellant be¬ 
came interested in the business in 1907, investing $10,- 
GOO in 1908 and guaranteeing payment for the ship¬ 
ments as his individual obligation, taking out $7,100 in 
1914 after the business showed a $24,000 deficit in 
1913, conducting the business by mail in 1915 and 
taking over its ohlce, finding the continued German 
manufacture was impossible in 1919 and paying his 
brother $13,000 of guarantees in that year, (R. IG); 
also that the enterprise was a new one requiring intro¬ 
duction and creation of a market and showing constant 
growth, (R. IG, 4G). 

In saying: 

“We are of the opinion that the (Boeck) stock 
was worthless long prior to 1919 and that petition¬ 
er is not entitled to claim any deduction from 
gross income in 1919 in respect of the worthless¬ 
ness of this stock.” (R. 20). 

we submit the Board disregards its findings herein, 
and its own rulings in similar cases. The findings, 
(R. 17) clearly show the prospect of revival of the bus¬ 
iness after the war and the effort to sustain it during 
the war were the reasons for holding on to the invest- 



ment until all hope was "ono in 1919. In Appeal of 
Kracky 1 B. T. A. 1119, tho taxpayer purchased stock 
in 1917, 1919 and 1920 in a German-American news¬ 
paper which was insolvent since 1917, and in subse¬ 
quent years advanced funds for its operation. The 
paper was still beinp: published and hoped to show a 
profit in 1925. The Board would not let him write off 
the stock as a loss in 1917, 1919 and 1920, saying: 

“The taxpayer\s contention that he has sustain¬ 
ed a loss as the result of purchasing tlie stock is 
answered by saying that he still holds the stock of 
a going concern which hopes to show a profit for 
1925. The transaction is not closed. The loss, if 
any, has not been realized. The taxpayer can 
have no deductible loss until such loss has been 
actuallv sustained.” 

Yet herein, stock under similar circumstances is 
declared worthless long before 1919 at a time wlien the 
Boeck Comany had not ceased to be a going concern. 

In Appeal of Bicklep, 1 B.T.A. 544, taxpayer invest¬ 
ed $2,500 in 1913 in stock of a corporation, and in 1914 
and 1915 becam.e accomodation endorser on its notes 
and was obliged to pay same in 1916. Until 1918 it ap¬ 
peared the corporation might become successful, but 
in 1918 its president died and it was without assets or 
funds or management, and there was no market for 
the stock. In 1918 taxpayer charged off the notes 
paid by him in 1916 and also his stock investment. 
The case is identical with the present case excepting 
that the appellant herein paid his guaranties and also 
claimed deduction of his stock investment in the same 
vear. 

•r 
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The Board ruled: 

“The contention in respect of the worthlessness 
of these debts is as to when they became worth¬ 
less. It is the contention of the Commissioner 
that they were worthless in 1915 and 1916. We 
think the taxpayer properly determined their 
worthlessness in the year 1918 when he wrote 
them off his books. While, as shown by the facts, 
the company was not a financial success, the testi¬ 
mony produced at the hearing shows there was 
reasonable ground for the belief on the part of 
the stockholders and others that an era of pros¬ 
perity was in prospect for the company, and that 
it would eventually be able to pay. This belief, 
however, was dissipated when the President, who 
was the sole guiding factor of the corporation de¬ 
parted for a point in the south, leaving the corpo¬ 
ration without assets or funds with which to meet 
its obligations and hopelessly insolvent. As the 
corporation had no funds or assets of any kind 
and entirely ceased to do business in 1918, and as 
the stock had no value and could not be disposed 
of at any price, it was entirely worthless at that 
time. We are of opinion that the deduction of 
the amount of the two notes as worthless debts, 
and of the loss on the stock should be allowed in 
the year 1918.^’ 

In Appeal of Barry, 2 B. T. A. 1095, taxpayer bought 
stock in a picture company in 1917, dependent on war 
conditions for sucess, and subsequently advanced 
funds for its benefit, and claimed them and the stock as 
deductions in 1921 when the corporation became de¬ 
funct without assets. The Board said: 

“The taxpayer has established to our satisfact- 
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ion advances made to the Lenox Producing Cor¬ 
poration and expenditures made on its behalf in 
the amount of $4,733.79, as set forth in the find¬ 
ings above, which he is entitled to deduct for the 
year 1921 in which the corporation ceased opera¬ 
tion without assets. 

“The corporation having ceased all activity in 
1921 and having no assets, we conclude that the 
taxpayer should properly be allowed his claimed 
deduction of $1,000.00 paid for capital stock of 
the corporation. Appeal of Milton H, BicMcy, 
1 B. T. A. 544.’’ 

In Appeal of Jadding, 9 B. T. A. 312, a partnership 
invested in stock of a corporation and advanced money 
to same until 1918 when the corporation was liqui¬ 
dated without assets. The Board, citing the above de¬ 
cisions, said: 

“the partnership lost its entire investment as 
well as the amounts it had advanced to operate 
and liquidate the corporation’s obligations. The 
partnership should be allowed the deductions 
claimed, and the petitioner’s income for tlie year 
1918 adjusted accordingly.” 

Tn other words under the Krack decision, (supra), 
appellant could not lose his stock investment until the 
corporation entirely lost its prospects of success and 
under the Bicklcy, Barry and Jackling decisions, 
(supra), appellant could not lose his advances until 
the possibility of recovery from the corporation was 
dissipated in 1919 with its demise. It follows as the 
guaranties are deductible in 1919 the stock investment 



is likewise deductible in 1919, and that the contrary 
conclusion of the Board is in error. 

Tt remains to establish that the Boeck deductions, of 
$13,802.38 allowed as p^uaranty payments and $10,600 
as the stock investment were losses from a business 
regularly caried on by appellant. His private affairs 
beinc: admittedly trade or business, and with this 
Boeck transaction occupyinc: twelve years, we submit 
the decision in Boyce v. Keith, supra, is conclusive, 
wherein the lenp:th and intricacy of the transactions 
with the amount involved were held to constitute a 
trade or business. 

In Plant r. Walsh, Collector, supra, and the several 
Board decisions .just cited, the expectation of success 
is held sufficient to keep a business alive and in 
prop^ress. 

By this ar 2 :ument we have sought to establish the 
loss of $30,163.37 found by the Board for 1919 should 
bo increased to $40,763.37 by including the Boeck stock 
item of $10,600 as a 1919 loss. We further have 
sought to establish said loss of $40,763.37 as a net busi¬ 
ness loss under Section 204 from business regularly 
carried on by appellant and available as an offset 
against net income for the years 1918 and 1920. As 
the alleged net business loss of $40,763.37 is less than 
the business loss, than the Malaspena loss for example, 
it is available as an offset against 1918 and 1920 net 
incomes. We submit these positions are sustained in 
fact and law and the Board is to be reversed on the 
vear 1919. 

For application of the 1919 net loss to 1918, correct¬ 
ion of 1918 net income is requested by allowance of the 
Amador stock loss of $18,740 against same. The 



Board di(l not pass on tho item, (R. 21), as bein^ un¬ 
necessary in, view of its decision that no net business 
loss was incurred in 1919. Briefly, as shown in the 
findin^^s of fact (R. Ib-IG) and in the evidence (R. 45) 
the Amador investment was made in 1905 or 1906 in 
stock of the consolidated corporation owning the mine, 
railroad and incidental assets. They were operated 
with gradual but material improvements until in 1918 
it was known the mine could not operate at a profit and 
the railroad was foreclosed and carried awav. The 
liabilities of the consolidated company exceeded its 
assets. The prospect of success existed until 1918. 
Under the BicJiIetj, Barry and Jacldina decisions, 
supra, which are identical in their material facts, it is 
submitted appellant was entitled to deduct his invest¬ 
ment as a loss in 1918 and net income for 1918 sliould 
be detedmined with the benefit of this deduction. We 
ask the Court so to rule. 

Having submitted the 1918 income should be re- 
<luced from $26,522.15 as determined by the respond¬ 
ent Commissioner to $7,782.15, by allowance of the 
Amador loss of $18,740, its further reduction is asked 
by offset against same of the 1919 business loss of 
$40,763.87. The excess of the business loss for 1919 
over 1918 net income in the sum of $32,981.22 we ask as 
an offset against the determined net income $62,745.81 
for 1920 showing the taxable net income for 1920 to be 
the balance of $29,764.59 subject to tax. On this bal¬ 
ance we ask the 1920 tax be ordered redetermined bv 
the Board. 

The second issue herein is the redetermination by 
the Board of the deficiencies for 1921 and 1922, (R. 


25). Appellant objects that the Board had no juris¬ 
diction to make same. 

In the Revenue Act of 1924, under which appellant 
filed his appeal to the Board we read: 

“Within sixty days after such notice (of defi¬ 
ciency) is mailed the taxpayer may file an appeal 
with the Board of Tax Appeals established by 
Section 900 (Sec. 274a). 

“If the taxpayer does not file an appeal with 
the Board within the time prescribed in subdi¬ 
vision (a) of this section, the deticiency of which 
the taxpayer has been notified shall be assessed, 
and shall be paid upon notice and demand from 
the Collector. (Sec. 274c). 

“The Board and its divisions shall hear and 
determine a])peals filed under sections 274, * * *, 
(Sec. 900e). 

“The proceedings of the Board and its divi¬ 
sions shall be conducted in accordance with such 
rules of evidence and procedure as the Board may 
prescribe.’’ (Sec. 900b). 

In the rules of the Board, issued in July, 1924, it is 
provided: 

“Appeal shall be initiated by the filing with the 
Board of a petition.” (Rule 5). 

The contents of the petition are by this rule pre¬ 
scribed to be (a) its caption; (b) allegations showing 


/ 
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jurisdiction; (c) concise assignments of error; (d) 
concise statement of facts supporting the alleged er¬ 
rors; (e) the propositions of law involved and (f) a 
verification. 

“The petition shall as far as possible be com¬ 
plete in itself, so as fully but brifly to inform the 
Board of the issues to be presented.’’ (Rule 5). 

“The appeal is filed when the petition is 
received by the Board.” (Rule G). 

“The appeal shall be regarded as at issue upon 
the filing of the answer.” (Rule 11). 

Appellant herein was informed in the denciency let¬ 
ter he might contest all or any part of its determina¬ 
tion by appeal to the Board, (Rule 7). 

His appeal followed Rule 5 of the Board (supra) 
and by its proscribed form placed in controversy the 
tax liability for 1018 and 1920 as afrected by the vear 
1919, (R. 4-G), and assigned no error or facts as to the 
deficiencies for 1917, 1921 and 1922 proposed in the 
()0-day letter, (R. 7). It was undoubtedly an apperd 
from part of the 60-day letter, and not from the entire 
letter. 

The answer, (R. 10) raised no issue as to 1917, 1921 
or 1922. The evidence was addressed entirely, (R. 
oG), to the years 1918, 1919 and 1920. Nothing was 
heard as to 1917, 1921 or 1922. 

The petition limited the taxes in controversy to 
1918 and 1920 and excluded 1917, 1921 and 1922 in its 
failure to assign errors for those years, and no con¬ 
trary conclusion can be dra\vn from the petition state¬ 
ment that: 

“The taxes in controversy are income taxes 
for the calendar years 1917, 1918, 1919, 1920, 1921, 
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and 1922, and are more than $10,000.00, to wit, 
$3,955.32 for 1918 and $10,306.11 for 1920.’^ 

However, in its final order of redetermination, (R. 
26) the Board relics upon this statement quoted from 
the petition and upon its own introductory statement 
in its opinion, (R. 13) descriptive of the deficiency 
letter to sustain its jurisdiction to redetermine de¬ 
ficiencies for 1921 and 1922. 

Respondent appellee moved to dismiss appellant's 
petition as to 1918 and 1919, (R. 9-10), but apparently 
did not consider any fippeal was pending for 1917, 
1921 or 1922 for no motion as to those years was 
presented. The ]3oard in its decision, (R. 13) defined 
the proceeding as one “for the redetermination of a 
deficiency in income tax for the year 1920.’’ Respon¬ 
dent ap[)ellec tliereafter tendered a revised deficiency 
determination only for 1920, (R. 23), which the Board 
entered, (R. 24). Two months later, respondent, (R. 
25), sought a redetermination for 1921 and 1922, 
saying: 


“The deficiencies for 1921 and 1922 are as 
shown in the deficiency letter and altho such 
years were included in the petition no contest was 
made with respect to such years at the trial of 
the case and the deficiencies were omitted from 
the notice of settlement through inadvertence.” 
(R. 25). 

We submit that any redetermination by the Board 
of deficiencies for 1921 and 1922 was beyond the ju¬ 
risdiction of the Board and should be ordered vacated 
by this Court. 

We will establish this proposition by reference to 
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the powers of the Board defiiKHl in its own decisions. 

In the reports of the House and Senate Commit¬ 
tees on the purposes of the Board of Tax Appeals, 
((juoted in 1 B. T. A. 107), it appears: 

“Cnder the provisions of tlie proposed hill 
creating: a Board of Tax A])peals tlie taxpayer 
may, prior to the payment of the additional as¬ 
sessment * * * appeal to the Board of Tax 

A])peals and secure an impartial and disinterested 
det(‘rmination of the issues involved. In the con¬ 
sideration of the a])p(‘al ])oth the Gov(‘rnment and 
the taxpayer will app(‘ar before the Board to pre- 
s(‘nt their cases, with the r(‘sult that each member 
of the Board will sit solely as .jud^to and not as 
both judii:e and advocate.” 

In Ap})CfiI of E. ,J. liarrjf, 1 B. T. A. ITiI), the Board 
said: 


“When a tax])ayer brinij:s his case bcd'oro the 
Board he proceeds by trial dc iwvo. The record 
of th(‘ case mad(' in the Internal Revenue Bureau 
is not before the Board except in so far as it may 
pro])erly be placed in evidence by the taxpaym* or 
by the Commission(‘r. The Board must decide 
(‘ach case upon the record made at the hearing be¬ 
fore it, and, in ord(‘r that it may properly do so, 
the taxpayer must be pc'rmitted to present fully 
any rpiestions relating to his tax liability which 

inav be necessarv to a correct determination of the 

• • 

deliciencv.” 


In Appeal of Rnhif, 2 B. T. A. 377, the deficiency let- 
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tor stated taxpayer was allowed until September 17, 
1924 to appeal to the Board, and on that day the ap¬ 
peal was filed, which was the 62nd day after the mail- 
in" of the deficiency letter. In resisting a motion to 
dismiss it appeared taxpayer had relied on this state¬ 
ment but the Board dismissed the appeal, saying: 

‘^This period (60 days for filing the appeal) is 
fixed by the Statute, and no authority is granted 
to extend it, nor can such authority be implied. 
Jurisdiction cannot be conferred upon this Board, 
or any body of limited jurisdiction, by consent or 
(jstoppel where jurisdiction does not otherwise ex¬ 
ist bv Statute. We are forced to the conclusion 
that th.is Board has not and cannot assume juris¬ 
diction and the appeal is therefore dismissed.’^ 

In Appeal of Eastman Gardner Naval Stores Co., 
4 B. T. A. 242: 

“There is a duty in the Board, imposed by Sta¬ 
tute, to hear and determine proceedings regularly 
and properly brought before it. There is not a 
duty, or even a right, in it to go outside the Stat¬ 
ute and hear and determine proceedings which are 
not so brought. In all these matters there is a 
duty on the taxpayer as well. His is the duty of 
pursuing his remedies, granted by the Statute, in 
a regular orderly and timely manner. In pursu¬ 
ance of its duties the Board cannot remedy fatal 
laches on the part of taxpayers and assume to at¬ 
tend to the taxpaj’er’s duties as Avell as its own.’^ 

In Appeal of Periina Co., 11 B. T. A. 1180: 

“The general rule is that a petition in a court of 
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limited jurisdiction must allege jurisdictional 
facts. The original petition failed to comply with 
the requirements of that rule but it does not fol¬ 
low that it was a nullity. 


* « * 


“Permission to amend pleadings to state neces¬ 
sary jurisdictional facts omitted, or to correct er¬ 
rors of statement which if not correct would show 
alhrmatively that the court was without jurisdic¬ 
tion, has been uniformly granted lioth ])y the Fed¬ 
eral and State courts.” 

In Appeal of Thompson Co., 10 B. T. A. 57, the de¬ 
ficiency letter assert(‘d deficiencies for 1010 and 1020 
and appeal was filed stating the taxes in controversy 
to be for 1010 in the amount of the alleged deficiency. 
Kespondent Commissioner sought to have the Board 
redetermine the 1020 deficiency on the ground that the 
relief sought by petitioner for 1010 necessarily affects 
its income for 1020 and therefore the Board had juris¬ 
diction to determine the deficiency for 1020. The 
Board reject(‘d this contention, saying: 

“The deficiency letter sets forth deficiencies for 
both the years 1010 and 1020 but the petitioner 
took issue only as to the determination for 1010, 
and in express terms limited its appeal to that 
year. The only error assigned by petitioner in its 
petition is that the respondent included in income 
for 1010 the full amount of profit realized from 
sale of a certain leasehold * • *. However, 

that fact does not in itself bring the other year or 
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years into issue. The petitioner had the right to 
appeal as to either or both of those years, as it 
saw fit, and it chose to appeal only as to the year 
1919. We cannot perceive that because the relief 
sought and granted as to the year 1919 affects in¬ 
come for some other year, we have for that reason 
jurisdiction to determine a deficiency as to such 
other year. * ♦ • j^or do we believe that it 

makes any difference in the principle because the 
deficiencies for both years are set forth in a single 
deficiency letter. We are of the opinion that un¬ 
der the facts herein we have no jurisdiction to de¬ 
termine the deficiency for the year 1920.’^ 

In Appeal of Capital Braiding & Loan Assocmiionf 
12 B. T. A. 349, Ave read: 

“When a proceeding is instituted before this 
Board there comes into being other rights than 
that of the petitioner to secure redeterniination of 
his tax liability. The filing of the petition imposes 
certain restrictions upon the respondent in the as¬ 
sessment and collection of the tax. It may affect 
the period of limitations on assessment or collec¬ 
tion and the right of the Commissioner to there¬ 
after increase the tax. It also creates in the res¬ 
pondent the right to set up a demand that the defi¬ 
ciency should be increased. 

“Section 907(b) of the Revenue Act of 1924, as 
amended bv Section 1000 of the Revenue Act of 
192G, makes it the duty of the Board to make a de¬ 
cision in each case before it. It contemplates a 
decision on the merits except where the proceed¬ 
ing is dismissed, in Avhich case tlie Board is re- 
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quired to enter a decision that the deficiency is the 
amount determined by the Commissioner. • • • 

When we read the provisions of the Act as a 
whole, it seems clear to us that either party has 
the right to insist that the Board shall enter an 
order redetermining the deficiency, either' on the 
merits or on default. • • • 

“The word ‘appeal* was used in the Revenue 
Act of 1924 as descriptive of the pleading to be 
filed by the taxpayer with the Board.*’ 

From the foregoing authorities, if it be assumed for 
argument that the petition herein gave the Board jur¬ 
isdiction, nevertheless, no issue on any merits—no 
cause of action—was presented for 1921 and 1922, and 
under Appeal of Thompson Company^ and Appeal of 
Capital Building & Loan Association, the Board could 
not enter a decision on the merits for those years. It 
certainly did not dismiss any petition for those years. 
Its assumption that it could determine deficien¬ 
cies for 1921 and 1922 is only explained by saying 
the merits of an appeal for those years were presented 
in the petition, which is admittedly not the case. Then 
such redetermination is beyond the power of the 
Board. 

There was no record made at the hearing as to 1921 
and 1922 as required by Appeal of Barry, supra. Juris¬ 
diction b\' estoppel or consent is forbidden by Appeal 
of Ruby, supra. There were no proceedings brought 
before it as to 1921 and 1922 as required by Appeal of 
Eastman Gardner, supra, and thereby the Board can¬ 
not go out of its way to help appellee respondent es¬ 
tablish a deficiency against appellant for 1921 and 
1922. 

Reversal of the redetermination for 1921 and 1922 is 
respectfully requested. 


CONCLUSION 


We submit the Board of Tax Appeals should be re¬ 
versed herein and the case remanded for further pro 
ceedin^s consistent with the following findings request 
ed of this Court upon the record herein, to wit: 

(a) That appellant in 1919 suffered a net loss under 
Section 204 of the Kevenue Act of 1918 in the amount 
of $40,703.37 determined as the loss of $30,103.37 ascer¬ 
tained by the Board as increased by this Court by al 
lowance in 1919 of the Boeck Company stock loss of 
$ 10 , 000 . 

(b) That as appellant suffered said net loss in 1919 
and same is applicable in reduction of 1918 net income, 
said 1918 net income of $20,522.15 determined by ap¬ 
pellee Commissioner is to be reduced by allowance as a 
loss in 1918 of the Amador mining stock loss of 
$18,740. 

(c) That 1918 net income thus redetermined is to be 
reduced by the 1919 net loss of $40,703.37 and the ex 
cess of such net loss in the sum of $32,981.22 is to be 
applied in reducing 1920 net income of $02,745.81 to 
$29,704.59, upon which amount the income taxes of ap¬ 
pellant arc to be recomputed. 

(d) That the Board was without jurisdiction to re¬ 
determine any deficiencies against appellant for the 
years 1921 and 1922. 

Respectfully, 

Harry A. Phnxows, 

Camden R. McAtee, 
Attorneys for Appellant. 

Of Counsel: 

Mason, Spalding & McAtee. 
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In the Court of Appeals of the District 

of Columbia 

April Term, 1928 


No. 4791 

Fridolix Pabst, appellant 

V. 

Commissioner of Internal Revenue 


APPEAL FROM THE HOARD OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION IN THE PRESENT CASE 

The only jirevious opinion is that of the United 
States Board of Tax Appeals (R. 12), reported in 
6 B. T. A. 84:1. 

JURISDICTION 

The appeal is taken from a decision of the Board 
of Tax Appeals rendered January 24, 1928. The 
case is brought to this court by petition for review 

filed April 25, 1928 (R. 29-30), and under a stip- 

( 1 ) 
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Illation of jurisdiction (R. 30) pursuant to the Rev¬ 
enue Act of 1926, c. 27, Secs. 1001, 1002, and 1003, 
44 Stat. 9, 109-110. 

QUESTIONS PRESENTED 

1. Did appellant in the year 1919 sustain a “net 
loss” resulting from the operation of any business 
regularly carried on by him, within the meaning of 
section 204 of the Revenue Act of 1918, which may 
be allowed as a deduction in computing net income 
for 1920 f 

2. In case the preceding question is answered in 
the affirmative it will become material to determine 
whether aiipellant sustained a loss in 1919 on his 
investment in stock of the Boeck Company which 
should be taken into account in com])Uting the net 
loss in 1919, if any, under Section 204 of the 
Revenue Act of 1918. 

3. Also in case the answer to question numbered 
“1” is in the affirmative, did petitioner sustain a 
deductible loss in 1918 on his investment in stock 
of the Amador Copper & Gold Mining & Milling 
Company ? 

4. Did the Board of Tax Appeals have juris¬ 
diction, in the circumstances of this case, to rede¬ 
termine the deficiencies in taxes found by the ap¬ 
pellee to be due from the appellant for the years 
1921 and 1922 ? 

STATUTES AND REGULATIONS INVOLVED 

The pertinent provisions of the Revenue Act of 
1918, c. 18, 40 Stat. 1057, are as follows: 
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Skc. 204. (a) That as used in this section 
the term “net loss” refers only to net losses 
resulting from either (1) operation of any 
business regularly carried on by the tax¬ 
payer, or (2) the bona tide sale by the tax¬ 
payer of plant, buildings, machinery, ecpiip- 
ment or other facilities, constructed, in¬ 
stalled or acquired by the tax])ayer on or 
after April 6, 1917, for the production of 
articles contributing to the i)rosecution of 
the present war; and when so resulting 
means the excess of the deductions allowed 
by law (excluding in the (*ase of corporations 
amounts allowed as a deduction under para¬ 
graph (6) of subdivision (a) of section 234) 
over the sum of the gross income ])lus any 
interest received free from taxation both 
under this title and under Title III. 

(b) If for any taxable year beginning af¬ 
ter October 31, 1918, and ending prior to 
January 1,1920, it appears upon the produc¬ 
tion of evidence satisfactorv to the Commis- 
sioner that any taxpayer has sustained a net 
loss, the amount of such net loss shall under 
regulations prescribed by the Commissioner 
with the approval of the Secretary be de¬ 
ducted from the net income of the taxpayer 
for the preceding taxable year; and the taxes 
imposed by this title and by Title III for 
such preceding taxable year shall be rede¬ 
termined accordingly. Any amount found 
to be due to the taxpayer upon the basis of 
such redetermination shall be credited or re¬ 
funded to the taxpayer in accordance with 
the provisions of section 252. If such net 
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loss is in excess of the net income for such 
preceding- taxable year, the amount of such 
excess shall under re,u*ulations ])rescril)ed by 
the Commissioner with the approval of the 
Secndarv be allowed as a deduction in com- 
putin^- the net iiu'ome for the succeediniic 
taxable rear. 

ft 


Th(‘ pei*tinent jn-ovisions of the Revcmue Act of 
1924, (‘. 2)>4, 42 Stat. 2o2, 297, are as follows: 


Six’. 274. (a) If, in tlu* ease* of any tax- 
])ayei*, the Commissioner d(*termines that 
th(‘r(‘ is a (l(*Heit‘n(‘v in i*esp(‘et of the tax 
imposed by this title, tlu* taxpayei’, * * * 

shall be notiti(‘d of sueh detieii'iiev bv reais- 

ft « “ 

t<nx‘d mail, but sueh (h‘tieienev shall be* as- 
sess(‘d (Hily as hereinaft(*r ])rovided. With¬ 
in ()0 (lavs after sueh notiea* is mailed the tax- 
])ayer may tile an api)eal with tlu* Board of 
Tax A])]K‘als establish(‘d by seetion 9(K). 

(b) If tlu* lh>ard (let(‘rmines that there is 
a (h‘rieii*nev, the amount so detei’inined shall 
be assessed and shall be })aid U])on notice and 
d(‘mand fi*om the (*oll(‘etor. No paid of the 
amount determined as a deticit‘ncv ])v the 

ft ft 

CommissioiH*!* but disal!ow(*d as sueh bv the 

ft 

Board shall be assessed, but a i)roceedini*’ in 
court may be b(*gun, without assessment, for 
tlu* collection of any part of tlu* anuuint so 
disallowed. * * * 

(c) If the tax])ayer does not tile an appeal 
with the Board within the time prescribed 
in subdivision (a) of this section, the deti- 
ciency of which the tax])ayer has been noti- 


o 


fied shall be assessed, and shall be paid upon 
notice and demand from the collector. 

The pertinent provisions of Regulations 45 (1920 
Edition) promulgated by the Treasury Department 
under the Revenue Act of 1918 are as follows: 

Art. 1601. Scope of net losses ,—As used in 
the statute the term “net loss” means either 
a business operating loss or a loss realized 
by a bona fide sale of piH)perty constructed, 
installed or acquired on or after April 6, 
1917, for the production of articles contrib¬ 
uting to the prosecution of the \var. The 
amount of net loss claimed must represent 
an actual net loss over and above all in- 
CMnne, including tax-free income. Such 
loss(‘s will ])e available only in res])ect of a 
taxpayer having a taxable year beginning 
after October 31, 1918, and ending prior to 
January 1, 1920, and after one claim has 
been allowed no further claim can be con¬ 
sidered. 

STATEMENT OF FACTS 

The ai)i)ellant a})pealed to the United States 
Board of Tax Ai)peals ])ursuant to Section 274 
of the Revenue Act of 1924, c. 234, 43 Stat. 253, 
from a deficiency letter of the appellee dated Janu¬ 
ary 5, 1925 (R. 7), which showed the status of the 
appellant's tax liabilities for the years 1917 to 1922, 
as follows: 

32385—29-2 
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Years 

Overassess- 

ment 

Deficiency 

1917. 


1743.45 

191S. 

$9.'i2.06 
3.130. S3 

1919. 


1920. 

10, S99. 49 
758.14 
1,078.81 

1921. 


1922. 




4.0«2. S9 

13, 479. 89 


Jn Ins petition to the Hoard, appellant stated 
(H. 4): 


44ie tax(‘s in controversy are income taxes 
for the calendar years 1917, 1918, 1919, 1920, 
1921, and 1922, and are more than $10,000.00, 
to wit, $2,955.22 for 1918 and $10,20().ll for 
1920. 


In said petition to the Hoard, at)i)ellant si)eciHed 
as errors (K. 5) : 

((t) For the year 1918, ai)pellee\s refusal to allow 
as a deduction a loss of $18,740.00, representing the 
cost of stock in the Amador Copper and Cold Alin¬ 
ing Company; 

(h) For the y(‘ar 1919, appellee’s refusal to allow 
a deduction of $10,600.00, representing the cost of 
stock in the Boeck Company; 

(c) For the year 1919, a bad debt loss of $2,795.65 
on account of loans made in prior years to G. Lieb- 
nian; 

(d) For the year 1919, appellee’s refusal to allow 
a “net loss” for that year or any part thereof as 
an offset against net income for the years 1918 and 
1920. 
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(e) For the year 1920, appellee’s refusal to allow 
a bad debt loss of $1,399.51, representing loans made 
in prior years to H. Cordes. 

At the hearing before the Board, the appellant 
offered evidence only as to the years 1918,1919, and 
1920. 


The facts as found by the Board upon the issues 
contested here are as follows (R. 13-17): 

1. The petitioner is an individual residing in Chi¬ 
cago, Illinois, who was engaged in 1918, 1919, and 
1920 in the business of manufacturing pharmaceu¬ 
tical ])reparations for sale and in the mining busi¬ 
ness as an operating owner of mines of various 
kinds and as an investor in mining enterprises. 

2. The j)etitioner tiled an income-tax return for 
1919 in which he reported his net income from 
“business or ])rofession” $78,240.60. He reported 
other income of $71.43 and a total net income from 
these sources of $78,318.03. He claimed as deduc¬ 
tions therefrom: 


Interest paid_ $7,190.46 

Taxes paid_ 496. 84 

('ontribiition.s_ 1. OIK). 10 

Bad debts and other deductions_ 42. 836. 47 


Total_ 51, 613. 87 

The amount of $42,836.47 bad debts and other de¬ 
ductions is itemized in a statement attached to the 
return as follows: 

Investment in Screen and Woodwork Factory of Kaiinund 


Pab.st—Firm failed_$22,606.60 

E. Schlieflf—Investment in W<>rthless Mining Stock- 2.358.96 

Dr. Swatek—Advance for Drilling Oil Well—Proved 
Failure_ 2, 500.00 
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Cyrus Barker—Advance for Mining Pyrites—Proved 


Failure_ $1, 603 .00 

A. Weiss—A<lvance for Manufacture of Kattol Rat Poi¬ 
son—Business Close<l_ 2.1)01. 63 

C. Liebinann—Advance without Swurity, I’licollectihle_ 3. 705. 63 

T. HarixK'k—Loan without Security. Uncolh‘Ctihle _ 4, 0(K). 00 

C. (Iregg—I.^»an—Party has disapi^eared_ 800.00 

One-half of up-keep of tw<» autoniohiles used in connection 

with husine>«_ 073.65 

Salaries paiil stenographer and bookkeei>er handling pri¬ 
vate affairs_ 1,207.00 


Tile I'eturii showed a net taxable iiieoiiie subject 
to tax of upon wbicb a tax of $3,120.83 

was assessed. The net taxable income was increased 


bv the (Commissioner's letter of January 28, 1924 
(not in evidence), to $49,77().()5 and reduced by the 
deficiency letter to a net loss of $20,367.72 by al- 
lowini; as a deduction the following: 


Al. A. Bocok C»). loss__.813,802.38 

L<'ss on W. S. Plant_ 1. ,5(H). (M) 

Onc-lialf auto cxi»t*nsc_ 073.65 

Malaspcna Mine loss_ .50, 868. .34 


Total_ 76,144. 37 

3. Ill 1908 the petitioner bought the Malaspena 
.Mine in llritisb (Columbia and o])erated same for 
a number of years. A loss in connection with this 


mine was allowed bv the Commissioner as a deduc- 
tion from gross income in computing net income 
for lf)19. Alxnit the same time be also acquired 
the Redondo Mine in the same vicinity and subse- 
quently abandoned its ojieration as a mine, but still 
owns the property. In 1911 to 1914 be owned and 
operated a mine at Pierce, Idaho, in wbicb be origi¬ 
nally held stock and wbicb property be took over 
to protect bis interest and now bolds this property 
on account of timber on it. In 1917 and 1918 be 
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operated an iron pyrites mine in Colorado, and in 
1918, 1919, and 1920 he shipped ore from the Re¬ 
dondo Mine. During these years he had several 
mining engineers in his employ and in charge of 
the mining operations, paying them substantial 
salaries for their services, which were allowed as 
deductions in computing taxable net income. 
Numerous ex])enditures by the petitioner in con¬ 
nection witli mining operations were claimed in 
the return and allowed without question by the 
Commissioner. The deficiencv letter shows that a 


stock loss in the Daisv Mine was allowed for 1918, 
and an oi)erating loss in the Chicago-Idaho Mine 
was allowed in 1921. Petitioner visited his prop¬ 
erties from time to time as was necessary, making 
two trips a year to some of them. 

4. About 1905 or 1900 petitioner invested $18,740 
in the stock of the Amador Copper and Cold Min¬ 
ing and ^Milling CN>mpany, which was also a holding 
company for other coi*porations. This com])any 
owned the entire cai)ital stock of a 9-mile broad- 
gauge railroad leading to the Amador ^line, lo¬ 
cated al^out 12 miles fi*om Missoula, Montana, and 
also 98 per cent of the stock of the company oper¬ 
ating such mine. It also owned in its own right 


placer claims in the vicinity of the mine, 1,000 acres 
of land and other tangible assets. In 1905 the com¬ 
pany had casli on hand and accounts receivable 
totaling $221,626.86. The balance on hand in 1906 
was $16,546.58. In 1908 the cash balance had been 
exhausted and the company was unable to sell any 
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more stock. In 1908 a stockholders' committee was 
organized and took over the business. Apparently 
one or more of the subsidiary companies was in the 
hands of the receivers for a short while at about 
this time. 


ISetween the years 1908 and 1913 the holding com- 
})any was never out of debt. Fi-om 1907 to 1918 
the Amador Mine was in actual oi)eration about 
half of the time. In 1915 a dividend was paid by 
the company and in 1917 a concentration plant cost¬ 
ing $30,000 was installed. In 1918 it was definitely 
known that the company could not produce ore at 
a commercial profit. The advances of funds up to 
this time, or a considerable portion of them, were 
secured by receiver’s certificates and liens ui)on as¬ 
sets of the several com))anies. In 1918 steel rails 
were selling at $75 to $90 per ton and the holders 
of r(‘ceiver’s certificates issued bv the receiver for 
the railroad company instituted proceedings of 
foreclosure, sold the railroad, and same was dis¬ 
mantled in that year, leaving the mine without any 
transportation and causing a necessary abandon¬ 
ment of the enterprise. 

5. About 1907 the petitioner became interested 
with one Boeck, and with petitioner’s brother, a 
Geiman manufacturer, in putting on the American 
market a wooden porch shade manufactured and 
imported from Germany. About 1908 the busi¬ 


ness thus begun was incorporated and the petitioner 
invested therein $10,600 for which there was issued 
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to him 13/25 of the capital stock of $25,000 in the 
name of petitioner and Boeck. The balance of the 
stock was issued to the brother in Germany, which 
was paid for in merchandise. The introduction of 
the porch shade was the beginning of a new busi¬ 
ness and the bringing to the American market of 
a new article. AVhen additional shipments of mer¬ 
chandise became necessary, the German manufac- 
turer insisted that his invoices must be paid or 
guaranteed and petitioner accordingly offered and 
did guarantee to his brother ])ayment for such 
shipments. 

The business was able to ])ay its ordinary over¬ 
head ex|)enses fr(»m tlie p]*oceeds of sales but not 
entirely to reimburse the petitioner for his guar¬ 
antee advancements, which advancements were not 
paid through the checks of the company but were 
treated by })etitioner as his individual obligations. 
The petitioner withdrew from the business in 1914, 
$7,100 and took same as a credit upon his advance¬ 
ment account. The accrued deficit of the company 
at the end of 1912 was $8,800. For the fiscal year 
ended August 30, 1913, the company had a deficit 
which was increased by charging off in that year 
incidental items which were previously carried on 
its books and were considered at that time to have 
become losses. The deficit at the end of 1913 ap- 
j)roximated $24,000. The imported porch shades 
were sold throughout th(‘ United States principally 
to the larger and better known department stores 
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from which larger orders were being received each 
succeeding year. After the coniinenceinent of the 
World War, in 1914, iinpoi-tations were d(*layed 
and became difficult. In 1915 the business was 
conduct(‘d by mail u])on the basis of the merchan¬ 
dise in the Ignited States and practically all sales 
W(‘r(‘ mad(‘ upon mail orders. 

At tlu‘ (‘lid of 1915 the remaining merchandise 
and the books were transferred from New York to 
Chicago and the New York office giv(‘n up. Small 
sales were ther(‘aft(‘r made by the p(‘titioner until 
tlu* stock was exhausted. In 1915 the ])orch-shade 
ti*ad(‘mark was assigned to the cor])oration by 
Hoeck. In 1919, when communication with (Jer- 
many was i*esunied, the petilioner made iiHiuiiy for 
the })urtH)se of i*eviving the business and as(‘ertained 
that his brotlu‘r was unable to manufacture the re- 
(iuir(*d goods; that his nuu'hinery was gone; the 
{>roper woods, dyes, and cotton could not bi* secured; 
and that the (*omi)leted jiorch shades could not be 
manufactured for import from (lermany. In 1919 
the j)etition(‘r jiaid to his brother $13,802.38 in s(‘t- 
tlenient of his existing guaranti‘e and the resjiond- 
ent has allowed this amount as a deduction from 
gross income in the ])etitioner's tax return for 1919. 
The resjiondent has disallowed the deduction from 
gross income of $10,(X)0, representing the peti¬ 
tioner’s investment in the stock of the company. 

The Board allowed the bad-debt deductions 
claimed by appellant of $3,795.63 for 1919 on ae- 
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count of loans made in prior years to G. Liebman, 
and of $1,399.51 for 1920 on account of loans pre¬ 
viously made to H. Cordes. (R. 17-18, 20-21.) 
The Board's decision on these points is not con¬ 
tested and the facts relating to them are therefore 
not included here. 

Upon the other issues, the Board decided (a) 
that there was no “net loss” in 1919 within the 
meaning of Section 204, Revenue Act of 1918, as^ 

manv of the deductions were not connected with 

% 

the operation of any business regularly carried on 
by the appellant; (5) therefore it was unnecessary 
to decide whether appellant sustained a loss in 
1918 upon his investment in stock of the Amador 
Com])any, since there would in any event be no 
deduction on account of a net loss from income of 
1918, and therefore no balance of anv net loss 
which could be deducted from the net income of 
1920; (c) that the Boeck Company stock became 
worthless long prior to 1919 and therefore there 
was no deductible loss on account thereof in 1919. 
(R. 18-22.) 

After pi'omulgation of its tindings of fact and de¬ 
cision and on Se])tember 12, 1927, the Board of Tax 
A])peals entered an order of redetennination re¬ 
lating only to the tax for the year 1920, in the 
amount of $10,360.21. (R. 22-24.) Thereafter, on 
motion of a])i)ellee and after hearing an argument, 
the Board rescinded its said order and entered an 
order on January 24, 1918, redetermining defi- 
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eieneies for tlie years 1920, 1921, and 1922, in the 
amounts of $10,300.21, $758.14, and $1,078.81, re¬ 
spectively. (R. 25-20.) 

SUMMARY OF ARGUMENT 

1. The term “net loss,’' as used in section 204 (a) 
of the Revenue Act of 1918, means a n(*t loss result- 
iiiir from the operation of a business i*e^iilarly car¬ 
ried on, but onlv to the extent that the deductions 
allowed by the revenue art in conijuiting the net in¬ 
come of such a busin(‘ss exceed the sum of the p:ross 
iiK'ome from all souives, plus tax-free interest. 
This (‘onstruction gives effect to the j)lain and neces¬ 
sary meaning of the language used. Viiited States 
V. Gotilenherif, 108 U. S. 95. 

Not all deductions allowed in computing iiK'ome 
genei*allv and deductible in ascertaining the results 
from the operation of a business regularly carried 
on, as many of these deductions are ])ersonal or 
would have no relation to such a business. Section 
204 must be read in connection with other ])arts of 
the Revenue Act of 1918 and effect be given to all 
parts thereof. Bernier v. Bernier, 147 U. S. 242. 

The above interpretation of section 204 has been 
followed by the Hoard of Tax Aj)i)(‘als in otliei* 
cases and is consistent with Regulations 45, Art. 
1601. See Haskell v. Co)nmissioner, 7 B. T. A. 697. 

No authority has been found to sustain api)el- 
lant’s construction that all deductions allowed bv 
section 214 (a) must be allowed in computing a 
‘‘net loss” under section 204 (a). 
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Later revenue acts containing ‘‘net loss” provi¬ 
sions are in harmony with the interpretation of sec¬ 
tion 204 of the 1918 Act adopted by the appellee and 
by the Board of Tax Appeals, as are the regulations 
under the later acts. Settled administrative inter¬ 
pretations of the provision are entitled to great 
weight. Repeated reenactment of a statute with¬ 
out substantial change amounts to legislative ap¬ 
proval of the executive construction of the statute. 
United States v. Philbrick, 120 U. S. 52; Komada 
V. United States, 215 U. S. 392; National Lead Co, 
V. United States, 252 U. S. 140. 

A statute granting a privilege, as does section 204, 
must be construed in favor of the Government. 
Bank of Commerce v. Tennessee, 161 U. S. 134; 


Siran d* Finch v. United States, 190 U. S. 143; 
Cornett v. Coyne, 192 U. S. 418. 

The phrase “ i*esulting from the operation of a 
business regularly carried on” is restrictive and is 
not to be construed as the term “ losses incurred in 
trade,” occurring in the 1913 Revenue Act. The 
word “regularly” is synonymous with “habit¬ 
ually,” “normally,” and “uniformly.” Isolated 
transactions, or investments not a part of the usual 
or regular business of a taxpayer, are not within 
the purview of section 204. 

2. None of the deductions claimed by appellant 
are proper in determining a net loss under section 
204. In the only business which it appears peti¬ 
tioner regularly carried on in 1919, there was “ net 
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income ” and not a “ net loss.” The “ gi'oss in¬ 
come,” which is essential to the determination of 
whether a ” net loss ” has resulted under section 
204, has not been ])roved. 

The loss on appellant's investment in the stock 
of the Boeck (\>mt)any was sustained prior to 1919, 
and therefore is not a })ro])er deduction either in 
com])Utin.i? net income or under section 204 (a). 
This is a question of fact and the findini»* of the 
Board of Tax Appeals, which is supported by evi¬ 
dence, will not l)e reviewed h(‘re. Ifcnderson Iron 
Works St Slip pin Co. v. BJnir, 25 (2d) 528. 

2. The Board of Tax Appeals was correct in de¬ 
ciding- that it was uniuressary to pass on the ques¬ 
tion of whether a loss was sustained on the Amador 
mine stock in 1918. A])))ellant’s tax liability for 
1918 was not b(‘fore the Board. Then* beine; no 
*‘iK*t loss” in 1919, a])])ellant’s tax liability for 
1920 could not be affecded bv a determination of an 
additional loss in 1918. 

4. The petition tiled by ai)pellant with the Board 
of Tax Appeals shows appellant ai)pealed to the 
Board as to the veai*s 1921 and 1922. Deticiencies 

ft 

having been tound for these years and the petition 
having been tiled within the sixty-day period al¬ 
lowed bv the Kevenue Act of 1918, the Board had 
jurisdiction. The failure of the t)etitioner to allege 
sufficient facts is merely an irregularity, which 
could have been corrected on amendment, and does 
not go to the jurisdiction. Upon the petition as 
framed, the Board had the power and correctly re- 
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determined the amount of the deficiencies for these 
years. 

ARGUMENT 

I 


The meaning of the term “net loss” as used in Section 
204 of the Revenue Act of 1918 


A careful examination of the language of Section 
204 (a) of the Revenue Act of 1918 will lead to 
the conclusion that the Board of Tax Appeals has 
correctly construed this section. AVe rej)eat here 
the material i)art thereof: 


That as used in this section the term “net 
loss” refers only to net losses resulting from 

* * * the operation of any business 

regularly earried on by the taxpayer, 

* * * and when so resulting means the 

excess of the deductions allowed by law 

* * * file of the gross income 

plus any interest received fi-ee from taxa¬ 
tion * * *^ (Italics supplied.) 


This definition ex])ressly limits the term “net 
loss” to net losses i*esulting from the o])erati(>n of 
any “business regularly carried on.” The word 
“onlv” necessarily excludes every other kind of 
net loss. Therefore the ])rere(iuisite is that the net 
loss must result from the oi)eratioii of a business 
regularly carried on by the taxpayer. The mean¬ 
ing of the term is further restricted by the latter 
part of the subsection: when “so resulting,” that 
is, from the operation of a business regularly car- 
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lied ouj it means tlie excess of the deductions “al- 
l(»wed by law” over the sum of the gross income 
plus tax exempt interest. 

In order to determine in the first ])lace whether 
or not there is a net loss in a business regularly car¬ 
ried on bv a taxpayer, obviously it is necessary to 
offset against the income of the business the ex- 
])enses and other charges connected with the o])era- 
tion of the business. Such expenses and charges, 
however, which may be taken into the reckoning for 
the jiurposes of this section, may be only those 
which are “allowed bv law” as deductions. This 
can only mean those expenses and losses connected 
with the operation of the business in (question which 
are of the kinds allowed by other provisions of the 
Eevenue Act as deductions in computing net in¬ 
come. In the case of individuals these deductions 
are set forth in Section 214 (a). When there is a 
net loss “so resulting,” it becomes a “net loss” 
within the meaning of this section only to the extent 
of the excess of the allowable deductions connected 
with the operation of such business “over the sum 
of the gross income” plus tax-free interest. “Gross 
income” is defined in Section 213 of the Revenue 
Act of 1918. That definition is comprehensive and 
includes gains or profits from any source. Section 
204 piDvides that to the sum of the gross income 
shall be added tax exempt interest (which is not 
included in gross income by section 213). 

In other words, if there is a loss resulting solely 
from the operation of a business of the character 
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mentioned and ascertained by taking the deduc¬ 
tions allowed by the Revenue Act in computing the 
net income of such a business, then the amount by 
wliich such deductions exceed the sum of the gross 
income, plus tax-exempt interest, constitutes a 
“net loss” under section 204, which mav be de- 
ducted from the net income of otlier years. This 
construction gives effect to the plain and necessary 
meaning of the language used. United States v. 
Goldenhercj, 168 U. S. 95,102. 

A reference to Section 214 (a), which specifies 
the deductions to be allowed individuals in com¬ 
puting net income, discloses that three of the classes 
of deductions there mentioned have no relation to 
the operation of a business, and there are others 
which may or may not be connected with a business 
regularly carried on. The deductions there pro¬ 
vided for are substantially as follows: 

(1) All the ordinary and necessary ex- 

})enses paid or incurred during the taxable 
year in carrying on any trade or busi¬ 
ness, * * *; 

(2) All interest paid or accrued within 

the taxable year on indebtedness, * * *; 

(3) Taxes i)aid or accrued within the tax¬ 
able year * * *; 

(4) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in the trade or 
business; 

(5) Losses sustained during the taxable 
year and not compensated for by insurance 
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or otherwise, if ineiirred in any transaction 
entered into for profit, thon^h not connected 
with the trade or hnsiness; * * * 

(6) Losses sustained during the taxable 

year of pro])erty not connected with the 
trade or hnsiness * * * if arising from 

fires, storms, shii)wreck, or other (*as- 
nalty, * * 

(7) Debts ascertained to be worthless and 
cliarged off within the taxa))le veai*; 

(8) A i*(‘asonable allowance for the ex¬ 
haustion, wear and tear of ])roperty used 
in the trade or business, including a reason¬ 
able allowaiK'e for obsolescem^e; 

(9) In the case of buildings, macliiiK'ry, 

e(inipment, or other facilities, constructed 
* * * f^j|. ])roduction of articles con- 

trilmting to the ])rosecution of tlie ])resent 
war, * * * reasonable d(‘duction for 

tlie amortization of such ])art of the cost of 
such facilities or vessels as has been ))orne 


by the taxpayer, * * *: 

(10) In the case of mines, oil and gas 

wells, other natural deposits, and timber, a 
reasonable allowance for de])letion and i'or 
depreciation of impi'ovements. * * *: 

(11) Contributions or gifts made witliin 
the taxable year to corporations organized 
and o])erated exclusively for religious, char¬ 
itable, scientific, or educational ])uri>oses 
* * * 


It will be observed that the kinds of items allowed 
by subdivisions (5), (6), and (11) can not be re¬ 
lated to any business carried on by the taxpayer. 


21 


Under su])divisioiis (2), (3), (7), and (10) there 
inav be items that are eonneeted with a business 
rei^nlarly carried on, but also inidei* these lieads 
there may b(‘ and commonly are d(‘ductible items 
not couiK'cted with such a busiiKss. As illustra¬ 
tions: Interest paid, taxes paid, bad debts charged 
oft* may be ])ro])ei* deductions although not con¬ 
nected with a business i*egularly carried on. Under 
(10) the lessen* of mining property is entitled to 
de})letion. J. K. Deriiuj^ 3 B. T. A. 1312. 

Thus when section 204 is r(‘ad in coimcMdion with 
other })arts of the Revenu(‘ Act, the im])ort of the 
language and th(‘ puri)ose of (\)ngress l)ecorne 
(dear. 

Effect should be given to all ])arts of the statute. 
Bernier v. Bernier, 147 U. S. 242. 

The above interi)retation has b(‘(‘n followed by 
the Board of Tax Appeals, lii JBeslieJI v. (Commis¬ 
sioner, 7 B. T. A. ()97, cited by ai)])ellaiit (Brief }>. 
14), th(* Board said (p. 702) : 


The two portions of the ])aragi*aj)h, sepa- 
ral(*d by a scmiicolon must b(‘ read together, 
and wlnm this is done it s(‘eins clear that in 
determining whetlau* a net loss has been sus- 
taiiuMl in 1919 which inav be deducted in 
1918, tlu* taxi)ay(‘r must establish not only 
that a loss occurrcnl from th(‘ sources men¬ 
tioned in (dauses (1) and (2) of section 204 
(a) of the Act, but also that such losses were 
not offset bv income from other sources dur- 
ing 1919. The latter part of this paragraph 
of th(‘ Act is so woi'ded that it is only when 

32385—29- 
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a loss is sustained, considering all of the in- 
eoine of the taxpayer fioni all sources, and 
only to the extent of such loss, that he may 
shift a loss occurring under clauses (1) and 
(2) of the i)aragraph from 1919 to 1918. If 
tlie section were otherwis(‘ interpreted the 
taxpaym* would l)(‘ entitled in 1919 to deduct 
a loss under clauses (1) and (2) of the para¬ 
graph against nonbusiness in(*ome re(*eived 
in that veai* and also to deduct the same 
amount in determining net taxable income 
for 1918. It is not to l)e assumed that (’oii- 
gr(‘ss intcmded to (*onfer a doubh* d(‘duction 
and certaiiilv, in vi(‘w of tlu^ us(‘ of the woi*ds 
“gi’oss inconK'" and the definition of tlu'se 
words in lh(‘ Act. such a ('onstiaiction would 
be unreasonable*. 

R(‘gulatioiis do, Ai't. IbOl, supra^ is consistent 
therewith. 

App(‘llant constru(*s section 204 as authorizing 
the off-setting against gross ini^ome of all di‘duc- 
tions allow(‘d by s(‘ction 214 (a), whether or not 
relating to a business regularly carried on. In set¬ 
ting u]) a table of computations (Brief, p. 15), the 
af)pellant first subtracts those items of deduction 
which are unquestionably j)ersonal in character. 
From the remainder thus obtained ai)pellant offsets 
all other deductions, and tlu* excess of the other 
deductions over said remainder, he contends, is the 
“net los.s.” This construction overlooks the ex¬ 
press language of the section, which we have 
endeavored to analvze above. 
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Appellant refers to no authority to sustain this 
construction, and we have found none. 

Later revenue acts containing ‘‘net loss” provi¬ 
sions are in harmony with the interpretation of sec¬ 
tion 204 of the 1918 Act adopted by the appellee and 
by tile Board of Tax A])peals. 

Bv section 204 of the Revenue Act of 1921, c. 
136, 42 Stat. 227, a ‘‘net loss” is defined, as in the 
Revenue Act of 1918, as ime 

* * * resulting from the operation of 

anv trade or business regularlv carried on 
by the tax])ayer * * * and when so re¬ 

sulting means the excess of the deductions al- 
low(*d bv section 214 * * * over the sum 

of the following: (1) the gross income of 
the tax]iayer for the taxable year, * * * 

(3) the amount hij irliich the deductihle losses 
not sustained iu sueh trade or business e.r- 
eeed the ta.ridde (jains or profits not derived 
from sueh trade or business, * * *^ 

(Italics sup])lied.) 

The effect of this provision is that, although all 
loss deductions authorized bv section 214 of the 
statute are to be taken in determining the existence 
of a net loss, the gross income is to be increased so 
as to include amounts actually offsetting sums de¬ 
ductible from losses not sustained in a trade or 
business regularly carried on l)y the taxpayer. This 
difference from the Revenue Act of 1918 is entirely 
procedural. 
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In section 206 of the Kevemie Act of 1924, c. 234, 
43 8tat. 253, and section 206 of the Revenue Act 
of 1926, c. 27, 44 Stat. 9, it is provided: 

Skc. 206. (a) As used in this section the 
term “net loss’’ means tlu* excess of the de¬ 
ductions allowed bv section 214 * * * 

% 

over the gi-oss income, with the following 
excej>tions and limitations: 

(1) Deductions othei*wise allowed l)y law 
not atti’ibutable to the operation of a trade 
or iuisiness regularly can*ied on by the tax- 
])ayer shall b(‘ allowed onlff to flir extent of 
tile amount of the fjross ineome not derived 
from sneh trade or business; * * * 

(Italics supplied.) 


That the ])rovisions of the RevcMUie A(*t of 1921 


wer(‘ not intended to authoi*iz(‘ net losses of a dif¬ 


ferent character from those authorized to be* car- 
i*ied into other vears under the Revenue Act of 
1918, appears from the legislative history of that 
]u*ovision. In the rej)ort of the House Ways and 
^l(‘ans (\)mmitte(‘. House Re])ort ^3e5{), 67th (’on- 
gress. First Session, page 11, and tlu* re])ort of the 
Senate (’ommittee on Finance, Scaiate ]\eport 
#275, 67th (’ongress. First Session, }>age 12, it was 
stated: 


Section 204: Under existing laws a busi¬ 
ness oi)erat(*d at a loss for any year can take 
no credit or deduction for that loss against 
any j)rotit which may be earned in succeeding 
years. The revenue act of 1918 authorized 
a deduction for net losses beginning after 
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October 31, 1918, and ending prior to Jan¬ 
uary 1, 1920, but its provisions did not ex¬ 
tend past the latter date. The present Act 
proposes to revive the net loss allowance 
i)i modified form by providing * * * 

(etc.). (Italics supplied.) 

That deductions allowable in arriving at net 

losses under the Revenue Act of 1921 were only 

those deductions authorized hv Section 214 of the 

€ 

Act, which related to the ojjeration of business reg- 

ularlv cairied on, was held hv the Board of Tax 

« • 

Api)eals in the case of //. J. Schlesiufier, 5 B. T. A. 

943, whei'ein it was stated (j). 946): 


When a net loss is claimed and when, and 
only when, there are losses shown on the re¬ 
turn from the o})eration of a trade or busi¬ 
ness regularly carried on by the taxpayer, we 
first subtract from the deductions allowed 
by section 214 (a) those portions of taxes, 
debts, gifts, and contributions, which have 
no connection with the business hut which 
are included in the total deduction, and then 
])roceed with the calculation indicated in 
section 204 (a) to arrive at the ‘‘net loss.” 


This was the effect given to the Revenue Acts of 
1921, 1924, and 1926, rest)ectively, by Article 1605 
of Treasurv Regulations 62 and Article 1625 of 
Treasury Regulations 65 and Treasury Regula¬ 
tions 69. 

The construction contended for by appellant con¬ 
flicts with the settled administrative interpreta¬ 
tions of the provision, which are entitled to great 
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weight. The repeated reenaetinent of a statute 
without substantial change amounts to an implied 
legislative recognition and approval of the execu¬ 
tive construction of the statute, for Congress is pre¬ 
sumed to have legislated with knowledge of the 
establislied usage of an executive department of the 
government. Vnifvd States v. Philbriek, 120 U. S. 
52, 59; Kamada v. United States, 215 U. S. 292, 396; 
Xational Lead Co. v. United States, 252 U. S. 
140, 146. 

Appellant cites Gould v. Gould, 245 U. S. 151, 
and contends that any doubt in the meaning of this 
})ruvision should be constnied in its favor. How¬ 
ever, the i)rinci})le laid down in that case relates to 
statut(*s imposing a tax, and hence has no a])plica- 
tion to the ])resent case. Here the appellant is 
claiming a i)rivilege granted by the Goveniment, to 
be relieved from taxes lawfully im])osed in other 
taxable years. Such a grant must be construed 
most strongly in favor of the Government. Bank 
of Commerce v. Tennessee, 161 U. S. 134, 146; 
Su'an d* Finch Co. v. United States, 190 U. S. 143, 
145; Cornell v. Coyne, 192 U. S. 418. 

AVe will next consider s])ecitically what is meant 
by the phrase “ resulting from the operation of a 
business regularly carried on.” 

Appellant cites Treasury Decisions 1989 and 
20fX) and the cases of Bryce v. Keith, 257 Fed. 133, 
and Plant v. Walsh, 280 Fed. 722, as aids in apply¬ 
ing section 204 and as showing the development of 
recognition of a “net loss.” (Brief, pp. 11-12.) 
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Those cases all arose under the Revenue Act of 
1913 and depended, except in one case, upon the 
construction of the words “losses incurred in 
trade,” as used in ascertaining net taxable income. 
In the one exception. Plant v. Walsh, supra, the 
question was whether Plant was conducting a farm 
as a business enterprise so as to be allowed, in com¬ 
puting net income, “the necessary expenses actu¬ 
ally paid in carrying on any business.” The 
phrase in section 204 under consideration was not 
substituted for “trade or business” appearing in 
the earlier revenue acts, as suggested by appellant. 
(Brief, p. 13.) The latter expression is contained 
in those acts in the provisions relating to the com¬ 
putation of net income for the taxable year, and has 
its counterpart in sections 213 and 214 of the Reve¬ 
nue Act of 1918. The “net loss” provision in sec¬ 
tion 204 was a new conception which appeared for 
the first time in the 1918 Act, and the phrase as 
used there is in terms more restrictive. 

The words “only,” “operation,” and “regularly 
carried on” are terms of limitation which must be 


given effect. They necessarily exclude any other 
kind of net loss, even those incurred in trade or 


business, if not in the operation of a business regu¬ 
larly carried on. The word “regular” if synony¬ 
mous with “habitual,” “normal,” or “uniform.” 
Webster’s New International Dictionary. Isolated i 
transactions^ or investments not as a part of the 
usual or reg ular business or^S" taxpayer, are not .fy 
within the purview of section 204.“ A taxx3ayej may /|/ 
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regularly carry on more than one business, or he 
^ay have a sole business which is not carried on 
regularly. In either case, to meet the conditions 
/laid down in section 204, it must be a business 
/‘^habitually, nonnally, or uniformly” carried on by 

I 

' the taxpayer. 

This is the construction which has been followed 
in the administration of the revenue acts and has 
Heen affirmed by the Board of Tax Appeals. Regu- 
litions 45, Art. 1601, supra; J. J, Harrington, 1 B. 

T. A. 11; Pan American Bank d* Trust Co., 5 B. T. 

A. 839; Hamj J. Gutman, 7 B. T. A. 500; L. M. 
hotdberg, 9 B. T. A. 1355; Alfred M. Bedell, 9 
/b. T. a. 2/0. " { V ‘ y 3 6 'f't c( f ^ ^ ^ V V 

/ Under the next point we will consider the api)lica- 
tion of these priiicij)les to the facts of the present 
case. 


The appellant has failed to show that he sustained a 
“net loss” in the taxable year 1919 within the niean- 
inj? of Section 204 of the Revenue Act of 1918 

The facts pertaining to appellant’s tax liability 
for the years 1918 and 1919 are material only in so 
far as thev affect the tax for 1920. There was a deti- 
ciency determined for 1920, but overassessments 
were found for 1918 and 1919. The Board of Tax 
Appeals has not jurisdiction to redetermine the tax 
liabilitv for a vear as to which no deticiency has 
been determined by the Commissioner. (Sec. 274 
(g). Revenue Act of 1926, c. 27, 44 Stat. 9.) This 
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discussion is therefore confined to the question of 
whether or not appellant in 1919 sustained a “net 
loss” under section 204 which may be deducted 
from net income of 1920. 

One of the factors necessary in the ascertain- 

%/ 

ment of a “net loss” under section 204 is the “sum 
of the gross income.” Nowhere in this record does 
there appear the gross income of the appellant for 
the year 1919. The computations made by appel¬ 
lant in his brief as illustrating and summarizing 
the questions presented start with the figure $78,- 
318.03, which he denominates “gross income.” 
(Brief, p. 15.) The findings of fact of the Board 
of Tax Appeals show that his net income from 
“business or profession” was $78,246.60; that he 
had other income of $71.43, which, added to the 
said “net income,” makes the total of $78,318.03 
(R. 14), which is the figure used by appellant as 
the “gross income.” This finding of the Board is 
supported by the testimony on behalf of appellant 
that in his income tax return for 1919, under the 
block headed “Income from Business or profes¬ 
sion,” he reported the business as “Proprietary 
Medicine” and his net income from “business or 
profession” $78,246.60. (R. 47.) Therefore, not 

only is one of the essential factors, yiz, the “sum 
of the gross income,” not known, but the primary 
requirement of section 204 is not met, since there 
was no “not loss” resulting from the operation of 
this business. 
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If consideration is to be given to the particular 
deductions claimed by appellant from the above 
amount of net income, it becomes important again 
to point out that not all of the deductions allowed 
by section 214 (a), which relates to computation of 
net income, are proper deductions under section 
204. The total of alt deductions under section 214 
(a) as found by the ap])ellee exceeded the amount 
of the gross income for 1919, and there was there¬ 
fore no tax due for that vear. This issue is con- 
fined to what, if any, of those deductions (including 
one deduction not allowed by the Board of Tax A])- 
peals) may be considered in ascertaining whether 
appellant sustained a “net loss” under section 204. 

Appellant begins his computation intended to 
show that there was such a “net loss” (Brief, ]). 
15) by deducting from the said figure of $78,318.03 
the following items (B. 14, 20): 


(1) Inten'st on iKTsonal indebtiNlness_$7,15)0.40 

(2) INthmihI taxes_ 45H). S4 

(3) roiitribulions_ 1.05)0.10 

(4) Ha«l debts—|M*r.<onal loans_ 8,55)5.05 

(5) Mi.><eellaiUM)iis_ ,5,484.04 


22.5X)2. 05) 

No argument seems necessary to demonstrate 
that none of the above items results from the opera¬ 
tion of a business. The item of “miscellaneous” 
does not appear in the record and efforts to recon¬ 
cile it with the other figures have been unsuccess¬ 
ful. The item “bad debts—personal loans” seems 
to be made of the following loans: G. Liebman, 
$3,795.63; T. Harbeck, $4,000; G. Gregg, $800. 
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Going on down the list, we think it is equally 
manifest that the following items are not con¬ 
nected with any business regularly carried on by 
the appellant (R. 14, 20) : 


(6) Investment in worthless mining stock_.S2, 358. 96 

(7) Dr. Swatek—Advance for drilling oil well, proved 

a failure_ 2, 500. tK) 

(8) C. Barker—Advance for mining pyrites, proved 

a failure_ 1,603.00 

(9) A. Weiss—Advance for manufacturing Rattol Bat 

Poison, business closed_ 2.991.6.3 

(10) L<»ss on W. S. Plant_ 1. 5(K). (K1 


As to item (6), it does not appear that appellant 
was regularly carrying on a stock investment busi¬ 
ness. The business of the mining company whose 
stock appellant owned was not the business of ap¬ 
pellant. Further reference to this proposition will 
be made below in discussing the claim for loss on 
the Boeck Company stock. Items (7), (8), and (9) 
on their face refer to money advanced to other per¬ 
sons for business enterprises carried on by them. 
None of the facts of the operations of those enter¬ 
prises are disclosed. As to (10), we have only the 
bare statement of the item and there is no explana¬ 
tion in the record. 

The appellant admits (Brief, p. 20) that the so- 
called personal deductions were not losses sustained 
in a business regularly carried on. We submit that 
all of the foregoing items are of that character; or 
if any of them are not, there is at least no evidence 
to show that they result from the operation of a 
business regularly carried on by appellant. There¬ 
fore, appellant is plainly mistaken in including 
them in the computation on page 15 of his brief. 
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The Rattol rat poison business was being earried 
on by some other than petitioner. In addition, the 
results of o])eration, if any, during 1919 do not 
appear except that appellant had lost an “ad¬ 


vance” he had made to another person. The rec¬ 
ord shows the “business closed.” (R. 21, 47.) A 
liquidating loss is not a net loss under section 204. 
Auburn <1* Alton Coal Co. v. United States, 61 C. 
Cl ms. 438, discussed below. 


This leaves for consideration only the following 


items (R. 15, 16, 20, 21): 


no«*<*k Conipaiiy loss_$13, 8()2. 38 

Hoo<-k Company st(K*k investment- 10, (MK). 00 

MalasiKMia mine loss_ 59, 808. 34 


(a) Boeck Com pan ij loss .—This corporation was 
organized about 1907 by appellant, one Boeck, and 
appellant's brother, a German manufacturer, to put 
on the American market a wooden porch shade 
manufactured in Germany. Of the $25,000 of cap¬ 
ital stock $12,000 was issued to the brother in Ger¬ 
many, to be paid for in merchandise. When addi¬ 
tional shipments became necessary, the manufac¬ 
turer in Germany demanded either payment or a 
guarantee of payment of the amount of invoices, 
and such guarantee was given by appellant. After 
the commencement of the AVorld War in 1914 im¬ 


portations were delayed and became difficult. In 
1915 the New York office was given up, the remain¬ 
ing merchandise and books were transferred to 
Chicago, and small sales were thereafter made by 
appellant by mail until the stock was exhausted. 
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In 1919, when communication with Germany was 
resumed, it was found that manufacturing opera¬ 
tions could not be revived. Appellant thereupon 
paid his brother $13,802.38 in settlement of the 
guarantees previously made. (R. 16-17.) 

This payment was allowed by the appellee as a 
deduction in computing net income. It is submitted 
that it was properly disallowed as a deduction f 
under section 204 for the following reasons: I 

The guarantee was the personal obligation of^l 
appellant to pay the debt of the corporation. The I 
porch shade enterprise was not the business of ap- 
])ellant but was the business of the corporation, r ^ 
The distinction between corporations and their 
stockholders is recognized by the revenue acts and 1 ^ 
there are separate i)rovisions for the taxation of ^ 
corporations and individuals. Revenue Act of 1918, 
Title I, Parts 2 and 3. 

Xo regular business o})eratious were carried on 
during 1919, even by the corporation. The business 
had been suspended in 1915 or 1916, and it was 
found in 1919 that it could not be reinstated. 

The losses claimed were, in any event, not losses 
from an o])eration of a business but from its liqui¬ 
dation, and hence were not “net losses” under Sec¬ 
tion 204 of the Revenue Act of 1918. The manifest 
purpose of this statute was to allow the spreading of 
operating losses from a business regularly carried 
on into other years so as not to work an undue hard¬ 
ship upon such business. Liquidating losses, if car¬ 
ried over, would not fulfill that purpose. Liquidat- 
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in^ losses were claimed in the case of the Auburn d* 
Alton Coal Company v. United States, 61 C. Cls. 

\ 438, certi orari den ied, 272 U. S. 714. In that case 
^the fosses were on the sale of a jdant and equipment 

^ and they Avere held not to be a “net loss” under sec- 

» 

tiou 204 of the Revenue Act of 1918. The court 
said (j). 444) : 

If anything further were needed to sus¬ 
tain this conclusion, it is found in the lan¬ 
guage of (1) of ])aragra])h (a), which is 
contined to net losses resulting from the 
“oj)eration of any business regularly car¬ 
ried on.” It would at least be somewhat 
straining the regularly accepted meaning of 
this language to say that a loss resulting 
from the sale of all of its plant, buildings, 
machinery, equii)ment, or other facilities, 
which meant a suspension of business, was a 
loss sustained in the regular conduct of the 
business. It was a part in fact of an oper¬ 
ation ending business, at least temporarily, 
and certainly as to this j)lant, etc. * * *, 

This view has also been taken bv the Board of 
Tax A})peals; Manhattan Ere winy Company, 6 
B. T. A. 952; Independent Brick Company, 11 
B. T. A. 862. 

Further, the question of whether or not the busi¬ 
ness was regularly carried on is one of fact, and 
the finding of the Board of Tax Appeals thereon, 
which is supported by evidence, will not be dis¬ 
turbed by this Court. Henderson Iron Works cC* 
Supply Co, V. Blair, (D. C. App.), 25 F. (2d) 538. 
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(h) Boeck Company stock investment.i —This 
item relates to a claim for the deduction of an 
amount paid by appellant for stock of the Boeck 
Company. Appellant paid $10,600 for $13,000 par 
value of the stock which was issued to him and 
Boeck. (R. 16.) The appellee disallowed this 
amount as a deduction in computing net income and 
was sustained by the Board of Tax Appeals on the 
ground that the stock had become worthless and was 
a loss long prior to 1919. (R. 17, 20.) 

Losses are deductible in computing net income 

only in the year in which sustained. Revenue Act 

of 1918, Sec. 214 (a) (4). In United States v. S. S,'\ 

White Dental Mfg. Co,, 274 U S. 398, the Supreme i 
' ( 
Court held that the investment of an American com-i 5 

^ V 

pany in a subsidiary German corporation was de-|| 
ductible as a loss in 1918 when the entire property || 
was seized by the German Government. The Court 
said the taxing act did not recpiire the taxpayer to 
be an “incorrigible optimist.” In the case of the 
Boeck Company the business was practically closed 
out in 1915. (R. 16-17.) If the taxing act does 

not require the taxpayer to be an “incorrigible op¬ 
timist,” neither does it permit him to be such. In 
the present case the resuscitation of the business 
was dependent on the hazards of the war, and, as it 
turned out, it could not be revived. So far as hu¬ 
man foresight could go in 1915, the shares were 
worthless and the appellant might have deducted 
the loss then. See De Loss v. Commisioner, 28 F. 
(2d) 803. 
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It is a proper inference that appellant’s brother 
in Gei-nianv was in 1917 and 1918 a Gennan na- 
tional and hence then an enemy. It may be pre¬ 
sumed that if the Boeck Company had any assets in 
1917 and 1918 that, because of the enemy interest, 
the j)roperty and business would have been surren¬ 
dered by appellant and Boeck to the Alien Proi)erty 
Custodian, or that the latter official would have 
seized the assets and taken control of the corpora¬ 
tion under the Trading With the Enemy Act, c. 106, 
Sec. 7, 40 Stat. 411, 416. 

When the loss occurred is also a question of fact, 
sustained by evidence, and the findings of the Board 
of Tax Appeals thereon will not be reviewed by this 
Court. llenderHon Iron Works d* Sujiplij Co. v. 
Blair, supra; Royal Packing Co. v. Cononissioner, 
22 F. (2d) 536. 

There is the further consideration that the stock 
was bought in 1907 for $10,600. Its value on March 
1, 1913, is not shown. In 1912 the business showed 
a net loss of $8,835.94. On August 31st, 1913, there 
was a deficit of $24,626.32. (R. 41-42.) If its 

value on ^larch 1, 1913, was less than cost, it is only 
such value that mav l)e deducted as a loss. United 
States V. Flannery, 268 U. S. 98. 

It also appears that Boeck got six of the thirteen 
shares that were issued for the $10,600. (R. 40.) 

This transaction is not explained. If Boeck got 
them in his own right the loss on them was his loss 
and not appellant’s. 

Even though this Court should decide that the 
investment in stock was a proper deduction as a 
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loss ill 1919, in computing net income, it still has 
not been shown to be a proper deduction under 
section 204. The arguments under subdivision (a) 
above, relating to the guarantee payment, apply 
with equal force to this investment in the stock of 
the Boeck Company. 

The business was that of the corporation and not 

of apiiellant. It had been sus])ended in 1915 and 

there were no “operations” in 1919. Further, this 

was a question of fact, which will not be reviewed 

bv this Court. 

%/ 

It has been consistently held by the Board of Tax 
Appeals that a loss on an investment in stock of a 
cori)oration, although a jiroper deduction in com¬ 
puting net income,* is not such a business loss as may 
be recognized under section 204. B. J. Palmer, 4 
B. T. A. 1028; Wm. J. Rohh, 5 B. T. A. 827; U. E, 
Newton, 7 B. T. A. 1153; IT. C. Harris, 8 B. T. A. 
1234. 

Appellant was not a dealer in securities. The 
testimony shows, “He never sells stock; once he ac¬ 
quires it, he holds it.” (R. 38.) 

(c) Mat as pen a mine loss .—The amount of this 
item was allowed by appellee in computing net 
income, but was not recognized under sectioii 204. 

The only evidence in regard to this mine is that 
appellant acquired it in 1918 and operated it with 
the assistance of a manager “from 1908 to 1919,” 
and visited it twice a year for periods of t\vo or 
three weeks; that this loss \vas “in connection with 
the operation of that property.” (R. 36-37.) Ap- 


f 

I 
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parently the property was not operated after 1919. 

t 

It does not appear whether this was an accumulated 

I 

operating deficit or a loss from operations in 1919. 
^ If the latter, the other facts connected with the 
operation should be shown. It is essential to know 

‘the gross income from operation before a “net loss” 

( 

jcan be recognized. 

! As pointed out above, a loss from the termination 
of a business is not a loss from the operation of a 
business regularly carried on. Auburn d* Alton 
Coal Co. V. United States, supra. The Board of 
Tax Apj)eals was fully justified in concluding that 
the appellant had not sustained the burden of t)roof 
as to this item. 

It is submitted that a])])ellant has failed to ])rove 
that he has sustained a “net loss,” within the con¬ 
templation of section 204 of the Revenue Act of 
1918, which niav be deducted from net income of 
1918 and 1920. 

Ill 


It appearing, that no “net loss” was sustained in 1919 
by appellant under Section 204 (a). Revenue Act of 
1918, it was unnecessary for the Board of Tax Appeals 
to consider whether or not a loss was sustained in 1918 
on the Amador mine stock 


As shown under the preceding point, the ques¬ 
tion of the tax liability of appellant for the year 
1918 was not before the Board of Tax Appeals, as 
no deficiency in tax had been determined by the 
appellee for that year. The Board had authority 
to consider facts relating to the year 1918 only in so 
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i 


far as they had a bearing on the tax liability of 
appellant for the year 1920. 

Under Section 204 (b), if a “net loss” had been 
sustained for the year 1919, it would have been 
deductible from the net income of 1918, and if in 
excess of such net income the excess might be de¬ 
ducted from the net income for 1920. Having de¬ 
cided that there was no “net loss” in 1919 under 
section 204 (a), the determination of whether a 
loss was sustained in 1918 on the Amador mining 
stock became unnecessary, since such a loss could 
not affect the tax liability of 1920 in the absence of 
a “net loss” as aforesaid. 

It is submitted that this ruling of the Board is 
correct. 

In passing, we call attention to the fact that the 
only evidence relating to the year 1918 is that per¬ 
taining to the Amador mining stock. 

IV 

Appellant appealed to the Board of Tax Appeals from the 
determination of deficiencies in taxes for the years 
1921 and 1922. Appellant having failed to show error 
with respect thereto, the Board of Tax Appeals properly 
redetermined the deficiencies as found by the appellee 

The appellant contends that the Board of Tax 
Appeals had not jurisdiction to redetermine the 
deficiencies found by the appellee for the years 1921 
and 1922. His objection to such redetennination is 
based on the argument that he did not appeal to 
the Board as to those years. (R. 35; appellant’s 
brief, pp. 8, 26, 27.) Notice of the deficiencies was 
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given by appellee to the appellant by the letter of 
January 5, 1925, which related to all of the years 
from 1917 to 1922, inclusive. (R. 7.) 

Under section 274, Revenue Act of 1924, supra, 
the appellant had the right to “tile an appeal” 
with the Board of Tax Appeals within sixty days 
of the mailing of such notice. The petition herein 
to the Board was tiled within said sixty-day period. 
(R. 1, 3, 7.) 

Where an “appeal” is taken to the Board, the 
Commissioner of Internal Revenue is prohibited 
from making an assessment in respect of the pro¬ 
posed deficiency except in accordance with the de¬ 
termination of the Board, when made. Section 274, 
Revenue Act of 1924, sujynf. 

This proceeding was ])ending, but no hearing had 
been had and no decision had been rendered prior 
to the passage of the Revenue Act of 1926 on Feb¬ 
ruary 26, 1926. The latter Act provides that in 
such a case the powers, duties, rights, and i)rivi- 
leges of the Commissioner and of the person who 
brought the appeal, and the jurisdiction of the 
Board and of the courts, shall be determined in ac¬ 
cordance with the provisions of the 1926 Act, with 
certain exceptions not material here. Section 283 
(a), (b). Revenue Act of 1926, c. 27, 44 Stat. 9. 

The 1926 Act provides that if “a petition” has 
been filed with the Board, no assessment of a defi¬ 
ciency in respect of the tax and no distraint or pro¬ 
ceeding in court for its collection shall be made, 
begun, or iDrosecuted until the decision of the Board 
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has become final. Such assessment, proceeding, or 
distraint during the time such prohibition is in force 
may be enjoined. Section 274 (a), 1926 Act. The 
running of the statute of limitations is suspended 
for the period during which the Commissioner is 
prohibited from making assessment or beginning 
distraint or a proceeding in court, and for sixty 
days thereafter. Section 277 (b), 1926 Act. If 
the appeal or petition in the present case did not 
cover the years 1921 and 1922, the statute of limi¬ 
tations was not suspended with respect thereto for 

more than 60 davs, and the assessment and collec- 

« - 

tion of the deficiencies would now be debarred. 

Appellant argues there was no appeal as to the 
years 1921 and 1922, since his petition did not con¬ 
tain any assignments of error or statement of facts 
relating to these years, which by the rules of the 
Board are required to be contained in a petition. 

However, the petition starts with the following 
statements (R. 4) : 

The above named taxpayer hereby appeals 
from the deteimination of the Commissioner 
of Internal Revenue set forth in his defi¬ 
ciency letter (S\Tnbols IT: B: Aj-^CLL- 
1830) dated January 5, 1925, and as the 
basis of his appeal sets forth the following: 

1. The taxpayer is an individual. ’ 

2. The deficiency letter (a copy of which 
is attached) was mailed to the taxpayer on 
Januarv 5, 1925. 

3. The taxes in controversy are income 
taxes for the calendar years 1917,1918) 1919, 
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1920, 1921, and 1922, and are more than 
$10,000.00, to wit, $3,955.32 for 1918 and 
$10,306.11 for 1920. 

There is nothinp^ here about appealing from only 
a part of the determinations or only as to certain 
years. It is submitted that bv the above statement 

V 

appellant seeks a review by the Board of his tax 
liability for each (»f the years covered by the defi¬ 
ciency letter. It was notice to the Board and to the 

% 

appellee that appellant regarded the taxes for all 
of the above years in controversy. The form or 
content of an appeal or petition is not prescribed 
by statute. The facts necessary to confer jurisdic¬ 
tion on the Board are onlv that there shall be a defi- 

A 

ciencv in tax determined bv the Commissioner of 

% ft- 

Internal Revenue and that the taxpayer, within 
sixty days after the mailing to him of notice of the 
deficiency, shall file an a})peal with the Board. 
There is no question in this case of the existence of 
these jurisdictional facts, or that they were not 
properly pleaded. 

The form and content of the petition is prescribed 
by the rules of the Board. After having filed an 
appeal with the Board within the sixty-day period, 
the rules are very liberal in pei*mitting amend¬ 
ments. The petition may be amended as of course 
at any time before answer is filed. Thereafter, it 
may be amended by consent of the Commissioner 
or bv leave of the Board. 

This petition was undoubtedly incomplete in that 
it did not contain allegations required by the rules 
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as to the years 1921 and 1922. This, however, was 
an irregularity which could have been cured by 
amendment. It did not affect the Board’s jurisdic¬ 
tion as to these years. The situation was simply 
that the petition did not state a cause of action, or 
rather the grounds for an appeal, as to the years 
1921 and 1922, and the Board could and did ac¬ 
cordingly enter judgment in favor of the Commis¬ 
sioner. 

The jurisdictional facts having been shown, the 
incompleteness of the petition as to allegations of 
error and fact affected merely the appellant’s right 
to a judgment in its favor, and not the power of the 
Board to decide whether or not, upon the showing 
made in its pleading, the appellant was entitled to 
judgment. 

A decision of the Board dismissing a proceeding 
is considered as its decision that the deficiency 
is the amount determined by the Commissioner. 
Section 906 (c). Revenue Act of 1926. There was 
no formal motion to dismiss the petition as to the 
years 1921 and 1922, but after the promulgation of 
the Board’s findings of fact and opinion the ap¬ 
pellee made a motion for an order redetermining 
the deficiencies for 1921 and 1922 in the amounts 
foimd by him, which order was granted and entered 
by the Board. 

Tnjjie rfe Lo an Associor 

tion, 12 B. T. A. 3^9, al§o cii^Jbj^agpeilaht, the 
Boafsdjsaid^ 
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AVheii, however, we read the provisions of 
the Act as a whole, it seems clear to us that 
either party has the right to insist that the 
Board shall enter an order redetermining 
the deficiency, either on the merits or on 
default. 

In that case the petitioner sought to withdraw 
the proceeding. There is a discussion of the effect 
of filing a petition, which is instructive. 

When a i)roceeding is instituted before 
this Board there comes into being other 
rights than that of the petitioner to secure 
a redetermination of his tax liabilitv. The 

A 

filing of the petition imposes certain restric¬ 
tions ui)on the respondent in the assessment 
and collection of the tax. It may affect the 
pei’iod of limitations on assessment or col¬ 
lection and the right of the Commissioner 
to thereafter increase the tax. It also 
creates in the respondent the right to set up 
a demand that the deficiencv should be 
increased. 

None of the other cases cited by appellant, w^e 
believe, are in point. In the case of John R. 
Thompson Co., 10 B. T. A. 57, the facts are differ¬ 
ent from those of the instant case. There the peti¬ 
tioner expressly limited its appeal to the year 1919, 
although the deficiency notice related to both 1919 
and 1920. The petition stated that the taxes in 
controversy were those for 1919; the Commissioner 
contended that the year 1920 was before the Board. 
The board rejected the Commissioner’s contention. 
The case of Eastman Gardiner Naval Stores Co., 
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4 B. T. A. 242, has been overruled by the Board in 
The Peruna Co,, 11 B. T. A. 1180, at 1190. 

We submit that the Board of Tax Appeals was 
correct in redetermining the deficiencies for the 
years 1921 and 1922. 

CONCLUSION 

The appellant has failed to show that it sustained 

a “net loss” for the year 1919 within the meaning 

of section 204 of the Revenue Act of 1918, and 

hence there is no deduction to be made of such a net 

( 

loss from appellant’s net income of 1920. 

The appellant appealed to the Board of Tax Ap¬ 
peals from the determination of deficiencies for 
the years 1921 and 1922, and the Board was cor¬ 
rect in entering an order redetermining said de¬ 
ficiencies. 

Therefore, the decision of the Board of Tax Ap- 
peals should be in all respects affirmed. 
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REPLY BRIEF FOR APPELLANT. 


May it Please the Court: 

The brief of appellee herein requires reply. 

Same goes far afield in discussion of this case, and we 
trust the following will bring back into the record the 
case presented for decision, which has two branches: 
(a) That appellant suffered a statutory net loss in 
1919 applicable, first, in reduction of 1918 income as 
corrected herein, and, second, as to any excess, in re¬ 
duction of 1920 net income, with consequent rede¬ 
termination of the several tax liabilities; and (b) That 
the Board determinations for 1921 and 1922 were im¬ 
properly made because those years were not appealed 
by appellant. 

(a) Appellant suffered a statutory net loss in 
1919 applicable, first, in reduction of 1918 incoine 
as corrected herein, and, second, as to any excess in 
reduction of 1920 net income, with consequent re- 
determination of the several tax liabilities. 
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The determination of the statutory net loss involves 
application of Section 204(a) of the Revenue Act of 
1918 to the facts. The alleged errors of fact address 
themselves to whether the loss of 830,163.37 for 1919 
found by the Board is a statutory net loss in said 
amount, and should be increased by a further alleged 
loss in 1919 of 810,600 in the Boeck Company. Pro¬ 
vided any 1919 net loss is found, error is alleged in not 
reducing 1918 net income by the Amador loss of 
818,740. The Board held the Boeck and Amador 
losses were suffered in earlier years, and that it did not 
know if the 1919 Malaspina Mine loss of 859,868.34 re¬ 
sulted from the operation of the mine in 1919, which 
was shown in the evidence and overlooked. 

Omitting the Boeck item for the present, the un¬ 
controverted facts (as to the statutory net loss issue) 
are that appellant had a gross income in 1919 of 
878,318.03 and was allowed deductions under Section 
214(a) of 8108,481.40 which included the Malaspina 
loss, and produced a loss of 830,163.37. As this 
amount is produced by the allowance of the Malaspina 
item, said loss is from the operation of a business 
regularly carried on by the taxpayer if the Malaspina 
loss resulted from the operation, of such business, and 
which latter fact is established of record but was over¬ 
looked by the Board. In its findings the item is 
enumerated as a loss allowed, and in its opinion its 
failure to ascertain from the evidence that the loss 
resulted from operation of the mine is specifically 
noted. 

The main issue on this branch of this case is compu¬ 
tation of the statutory net loss under Section 204(a) 
with use of the above figures. Appellant says all de¬ 
ductions under Section 214 are used in the computation, 
and relies upon the language of Section 204 as authority. 
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Appellee says Section 204 only allows the deduction 
of losses in a trade or business regularly carried on, and 
relies upon subsequent Revenue Act provisions which 
are materially different from Section 204 of the Reve¬ 
nue Act of 1918. 

The secondary issue is whether the Amador and 
Boeck losses were suffered respectively in 1918 and 
1919 and are deductible in those years. 

The contentions of appellant as to the Malaspina, 
Amador and Boeck losses impinge upon the opinion^ of 
the Board as being contrary to its conclusions. They 
impinge upon its findings of fact to the extent they 
require additional findings of fact to be made from the 
evidence, but not in contradiction of any findings of 
fact made by the Board. We mention this because 
appellant {Briefs pp, 16, 36) relies upon the decisions 
of this Court in Henderson Iron Works and Supply Co. 
V. Blair, and Royal Packing Co. v. Commissioner, 
that a question of fact found by the Board and sus¬ 
tained by evidence will not be reviewed by this Court. 
The review by this Court of a fact found by the Board 
was sustained in its later decision of Feick and Sons Co. 
V. Blair, 26 Fed. (2) 540, 542, where the Board finding 
that certain items were “borrowed money” was re¬ 
viewed, the Court saying: 

k 

“In determining whether or not the tribunals 
below, in holding that this was ‘borrowed money,’ 
instead of ‘invested capital,’ were correct, we 
unquestionably have jurisdiction to examine the 
facts upon which the conclusion was based.” 

It is therefore submitted all issues of fact herein 
necessary to application of the law are presented by 
the assignment of errors and their consideration is 
within the jurisdiction of the Court. 
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Allowance of the Malaspina Mine loss of S59,868.34 
in 1910 as a deduction from gross income is admitted, 
but the Hoard refused to recognize it under Section 204 
as a loss from a business regularly carried on. 

The error of the Hoard, as shown by reference to its 
findings and the evidence, in concluding the nature 
of this loss was not disclosed, is fully set forth in 
Appellants Brief (pp. 17-18), to which reference is 
made. Appellee {Brief, p. 38) admits the situation 
but comments the gross income is not disclosed. Hut 
in Haskell v. Commissioner, 7 H. T. A. 697, cited by 
appellee, “gross income” used in Section 204 is de¬ 
cided to mean the gross income of the taxpayer from 
all sources and not from any special business operation. 
Hence the objection is without merit, and allowance of 
the Malaspina loss as within Section 204 and established 
by the evidence is submitted as proper with proper di¬ 
rections to the Hoard as to further proceedings. 

The Hoeck Company loss of SI0,600 disallowed by 
the Hoard is the additional item which appellant claims 
as increasing the admitted 1919 loss and becoming 
part of the alleged net loss. Same is discussed in 
Appellant Brief (pp. 20-26). 

The Hoeck Company loss is assailed {Appellee Brief, 
pp. 32-33) as losses not occurring in a regular business, 
or as liquidating losses, and the Hoard is said to have 
found against appellant that a regular business was 
not carried on, which finding is binding on this Court. 
In reply the Hoard found: 


“About 1907 petitioner became interested in 
putting on the American market a wooden porch 
shade and about 1908 the business thus begun was 
incorporated. The introduction of the porch 
shade was the beginning of a new business. The 
business was able to pay its ordinary overhead 
expenses. The petitioner withdrew S7,100 from 
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the business in 1914. Thereafter (after 1915) 
small sales were made by the petitioner. In 1919 
the petitioner made inquiry for the purpose of 
reviving the business.’^ 

These findings make the “interest” of appellee in the 
enterprise, his business as defined in T. D. 1989 (Ap¬ 
pellant Brief, p. 11) and afterwards in Appeal of 
Eijsenbach, 10 B. T. A. 710, where the Board says: 

“It is to be noted in order to constitute a ‘net 
loss,’ it is not necessary that taxpayer sustain 
the loss in his principal business or vocation. 
The word ‘ business ’ is qualified by the word 
‘any.’ The taxpayer is entitled to this benefit 
where the loss is incurred ‘ in any trade or business 
regularly carried on’ by him. That petitioner’s 
activity in the oil, gas, zinc business constituted a 
business seems clear. T'hey fall within the defini¬ 
tion of ‘business’ given in Flint v. Stone and Tracy, 
220 U. S. 107, where it was said 

“‘It remains to consider whether these cor¬ 
porations are engaged in business. “ Business ” is 
a very comprehensive term and embraces every¬ 
thing about which a person can be employed. 
Black’s Law Diet., citing People ex rel Hoyt v. 
Tax Cornmrs. 23 N. Y. ‘242. “That which 
occupies the time, attention, and labor of men 
for the purpose of a livlihood or profit.” 1 
Bouvier’s Law Diet. p. 273.’” 

It follows, the Board found as a fact, appellant was in 
this business which was regularly carried on so far as 
war conditions permitted. Its final ending was not a 
liquidation for there was nothing to sell as was the 
case in the Auburn and Alton Coal Company case, or 
other citations (Appellee Brief, p. 34). The loss in 
this case was not sustained before 1919, for, unlike 
the taxpayer in the White Dental Mfg. Co. decision 
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and in the DeLoss decision {Appellee Briefs p. 35)^ ap¬ 
pellant here was the moving spirit of the business 
and not a mere stockholder dependent upon the ac¬ 
tivities of the corporation. 

Appellee has no precedent for his attempted con¬ 
struction of Section 204 and ignores those advanced by 
appellant {Brief, pp. 13, /4)> and supported by the 
evident contemporaneous construction for ten years 
which has prevented the present issue from arising. 
Appellant in the original brief specifically dismissed 
the subsequent Revenue Acts as not applicable {p. 15), 
but is glad to review them against the assertions of 
appellee to the contrary. 

The net loss provisions of the Revenue Acts of 1918, 
1921, 1924 and 1920 are essentially different, and the 
latter provisions therefor provide no measuring stick 
to apply to the 1918 Section. A comparative is as 
follows: 
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1918 ACT. 


That as used in this Sec¬ 
tion the term net loss re¬ 
fers only to net losses re- 
sultinK from either (1) 
o|)eration of any business 
regularly carried on by 
the taxpayer or (2) ♦ * ♦ 


And, when so resulting 
means the excess of the 
deductions allowed by law 
(excluding in the case of 
Corporations amounts al¬ 
lowed as a deduction 
under paragraph (0) of 
subdivision (a) of Section 
234). 

over the sum 
of the gross income plus 
any interest received free 
from taxation both under 
this title and under Title 
III. 


1921 ACT. 


That as used in this Sec¬ 
tion the term net loss re¬ 
fers only to net losses re¬ 
sulting from the operation 
of any trade or business 
regularly carried on by 
the taxpayer (including 
losses sustained from the 
sale or disposition of real 
estate machinery, and 
other capital assets used 
in the conduct of such 
trade or btusiness). 

.And when so resulting 
means the excess of the 
deductions allowed by 
Section 214 or 231 a." the 
ca.se may be. 


over 

the sum of the following: 

(1) (Irojis income of the 
tax[)ayer for the taxable 
year (2) 'I'he amount by 
which the interest received 
free from taxation under 
this title exceeds so much 
of the intere.st paid or ac¬ 
crued within the taxable 
year on indebtedness as is 
not permitted to be de¬ 
duced by paragraph (2) of 
subdivision fa) of Section 
234, 

(3) The amount by which 
the deductible losses not 
sustained in such trade or 
bu.siness exceed the taxa¬ 
ble gains or profits not 
derived from such trade 
or busine.ss. 

(4) .Amounts received as 
dividends and allowed as 
a deduction under para¬ 
graph (fi) of subdivision 
(a) of Section 234 and (5) 
So much of the depletion 
deduction allowed w’ith 
respect to any mine oil or 
gas will as is based upon 
discovery value in lieu of 
cost. 


1924 AND 1926 ACTS. 

(Italicized w'ords are 
1926 additions.) 

.As used in this Sec¬ 
tion the term net loss 
means the excess of the 
deduction allowed by Sec¬ 
tion 214 or 234 over the 
gross income, with the 
following exceptions and 
limitations. 

(1) Deductions other¬ 
wise allowed by law' not 
attributable to the o|)era- 
tion of a trade or business 
regularly carried on by 
the taxpayer shall be al¬ 
lowed only to the extent 
of the amount of gross in¬ 
come not derived from 
such trade or business. 

(2) In the case of a tax¬ 
payer other than a cor¬ 
poration, deductions for 
cai)ital losses shall be al¬ 
lowed only to the extent 
of the capital gains. 

(3) 'Phe deduction for 
depletion shall not exceed 
the amount which w'ould 
be allowable if computed 
without reference to dis¬ 
covery value, or to para- 
grnph (2) of Subdivision 
(c) of Section 204. 

(4) The deduction pro¬ 
vided for in paragraph (6) 
of subdivision (a) of Sec¬ 
tion 234 of amounts re¬ 
ceived as dividends shall 
not be allowed. 

(5) There shall be in¬ 
cluded in computing gross 
income the amount of 
interest received free from 
tax under this title, de¬ 
creased by the amount of 
interest paid or accrued, 
w hich is not allowed as a 
deduction by paragraph 
(2) of subdivision (a) of 
Section 214, or by para¬ 
graph (2) of subdivision 
(a) of {Action 234. 
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These several statutes summarize as follows: 

In 1918 the gross of the deductions allowed to an 
individual under Section 214 is compared with his 
gross income, plus non-taxable interest. 

In 1921 the gross of the same deductions is com¬ 
pared with gross income, plus designated parts of the 
deductions, and non-taxable interest. 

In 1924 and 1920 the gross of the same deductions 
is compared with designated adjustments of same, and 
not with adjusted gross income. 

In each Revenue Act the gross of deductions allow¬ 
able by Section 214 to an individual is made a starting 
point, but the 1918 Act is different in that no limita¬ 
tion is imposed upon the gross of said deductions. 
If such limitation is present in the 1918 Act, as ap¬ 
pellee says, then the exact and descriptive limitations 
inserted in the subsequent Acts were unnecessary. 
If such limitation is not present, as appellant says, 
then the addition of same in the subsequent Acts 
demonstrates appellant is correct in his position, and 
the undisputed contemporaneous construction of the 
1918 Act supports his position and led to the changes 
in the subsequent Acts. 

Appellee analyzes Section 214, which is the same 
in the several Acts, to point out various items therein, 
may have no trade or business relation, and to conclude 
Section 204 of the Revenue Act of 1918 constitutes a 
limitation, but in Appeal of Studebaker^ 2 B. T. A. 
1020, 1027, the Board reaches the opposite conclusion, 
saying: 

“Section 204 does not add other losses to those 
for which deductions are allowed under Section 
214(a), but merely extends the scope for applying 
the losses that are allowed under that Section.^’ 
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Article 1601 of Regulations 45 {Appellee Briefs P- 
in construing Section 204 of the Revenue Act of 1918, 
does not throw out any of the deductions allowed by 
law by Section 214 for purposes of computing the net 
loss, and, after being effective over ten years, this regu¬ 
lation is erroneous unless the position of appellant is 
correct. 

Section 214 of the several Acts includes among its 
several deductions allowable to an individual certain 
personal items, and also losses both in the business and 
outside of it if entered into for profit, and losses from 
casualty. Article 1601 of Regulations 62 groups the 
part of these to be excluded in computing a net loss 
for an individual, in the following words taken from 
Section 204(a) of the Revenue Act of 1921: 

“the amount by which the deductible losses not 
sustained in such trade or business exceed the 
taxable gain or profits not derived from such 
trade or business.’' (Our italics.) 

Article 1621 of Regulations 69 again groups the 
excluded items in the words of Section 204(a) of the 
Revenue Act of 1926 as follows: 

“The amount by which the deductions otherwise 
allowed by law but not attributable to the operation 
of a trade or business regidarly carried on by the 
taxpayer exceed the amount of gross income not 
derived from such trade or business.” (Our italics.) 

In other words in the 1918 Act, Section 204 provided 
no elimination; in the 1921 Act, it provided for elimina¬ 
tion of certain deductible losses” and in the 1924 and 
1926 Acts for elimination of any excess of certain ‘^de¬ 
ductions otherwise allowed by law” over gross income 
not derived from the particular business. 
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These articles illustrate that the succeeding Reve¬ 
nue Acts were written to cut down the deductions 
available to an individual in computing net loss under 
the llev^enue Act of 1918. Taxes, bad debts, interest 
and contributions, etc., all of a personal nature, are not 
losses, yet they are not excluded in the computation 
under the Revenue Act of 1921, but are excluded under 
the Revenue Act of 1920, in the foregoing departmental 
interpretations of Section 204 of said Acts. 

They are certainly not excluded under Section 204 
of the Revenue Act of 1918, and such exclusion through 
departmental construction would be contrary to the 
statute, and therefore beyond the power of the appellee 
Commissioner. Morrell v. Jones^ 100 U. S. 400. 

That Section 214(a) of the Revenue Act of 1918 is 
not entirely controlling and Section 204 thereof has its 
own separate and important purpose is confirmed by 
further examination of the similar sections of other 
Acts. By the Revenue Act of 1928 (Section 23(i)), 
and the Revenue Acts of 1924 and 1920 (Sec. 212(a)), a 
statutorv net loss is allowable as a deduction in de- 
termining net income. But in the Revenue Acts of 
1918 and 1921, the statutory net loss is not defined 
among the deductions allowed in determining net in¬ 
come. It consequently, is credit, to be deducted from 
net income after same has been determined, and does 
not reduce net income except as such credit. Article 
1602 of Regulations 62; /. T. 1725 (C. B. II-2y p. 209); 
Appeal of American Varnish Co.^ 2 B. T. A. 201. This 
is entirely in accord with the Board conclusion in 
Appeal of Studebaker (supra). 

Being a credit, the nature of the statutory net loss 
as such removes any question of duplication of deduc¬ 
tions, and the subsequent Revenue Acts may be said 
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to have eliminated any such question by allowing the 
statutory net loss as a deduction. 

Net income, against which the statutory net loss 
(Section 212(a)), is a credit, is a statutory concept of 
the gross income defined in Section 213 less the de¬ 
ductions allowed by Section 214. Statutory net loss 
is the excess of the deductions allowed by law (i. e. 
Section 214) over the sum of gross income plus tax- 
exempt interest. ^‘Resulting from operation of any 
business’’ as a limitation or definition can only mean 
the net loss which is the result of a business operating 
loss being present among the “deductions allowed by 
law.” This must be true as otherwise the method 
of appellee does not ring true for the years 1918 and 
1920 against which the net income of said statutory 
net loss becomes a credit. In the net income of those 
years the alleged personal deductions are not elimi¬ 
nated or adjusted, and there is therefore no reason for 
adjusting them in computing the statutory net loss 
itself. 

In Haskell v. Commissioner^ 7 B. T. A. 697, cited 
by both parties, the issue was whether the gross 
income in the calculation under Section 204(a) had 
reference only to gross income from the business 
regularly carried on and in which the loss was sustained. 
Hence the citation is available to both parties here 
but more favorable to appellant. 

The repeated enactment of Section 204(a) of the 
Revenue Act of 1918 as alleged by appellee {Brief, p. 
15, 23) has not occurred. 

The subsequent net loss statutes are materially 
different, and hence any continued executive con¬ 
struction and its approval by legislation is not shown 
by any references to the subsequent statutes. We 
said this in our original brief {p. 15), and the foregoing 
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analysis destroys any argument of appellee based on 
them. 

There is no privilege in allowance of a net loss. 

The citations of appellee {Appellee Briefs p. 26) 
refer to an exemption. We are dealing with a method 
of computation of tax not with exemption from tax. 
The strict construction of internal revenue laws in 
favor of exemption is but a rule of construction, which 
yields where the intent of the statute is manifest. 
In re: Hawley, 220 Fed. 372. 

'I'he citation, United States v. Goldenherg, 108 U. S. 
95 {Appellee Brief, pp. 14 , 19), has no reference to defi¬ 
nition of “net loss” in Section 2()4(a), and does not 
support the stated proposition about giving effect 
to the plain and necessary meaning of the language 
used in the statute. It does lay down the rule con¬ 
tended for by appellant that judicial addition to 
statutory words is not justified by their failure to 
provide for contingencies. 

The citation, Bernier v. Bernier, 147 U. S. 242, 
{Appellee Brief, pp. H, 21), supports the proposition 
that one section of a statute will be construed to ex¬ 
plain and support another section, and not to defeat 
or destroy it. If Section 204 is read along with the 
other sections, the position of appellant will prevail. 

Admitting isolated transactions or inv^estments not 
to be part of the regular business of a taxpayer, such 
admission does not prejudice the instant case, for the 
Board found appellant was in the businesses of manu¬ 
facturing, mine-operations, mine-invTstments, and 
porch shade manufacturing, and the appellee previ¬ 
ously gav’e his personal affairs the status of a trade or 
business by allowing the salary of his personal secre¬ 
tary under Section 214(a). We have no isolated trans- 
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actions herein and appellee’s argument {Appellee 
Briefs p. 27) is aside from the point. 

Appellee puts much emphasis on the words “and 
when so resulting” in Section 204 and the necessary 
connection of “the operation of any business regularly 
carried on.” Abstract argument is eliminated by 
reference to the present case, using a 1019 gross income 
of S78,0()0, personal deductions of $23,000 not connected 
with any business and the Malaspina loss of $60,000 
as a business loss, or total deductions of $83,000, 
showing a loss of $5,000. The question will be whether 
the $5,000 loss is the correct statutory net loss under 
Section 204 of the Revenue Act of 1918 in this illus¬ 
tration. 

Appellant says that it is, and that effect is to be 
given to allowance of the personal deductions in its 
computation. Appellee says there is no statutory net 
loss because the personal deductions are to be elimi¬ 
nated from the computation. Against gross income 
of $78,000 he offsets only the Malaspina business loss 
of $60,000, and there is no loss, and on the contrary, 
income of $18,000, against which the personal deduc¬ 
tions of $23,000 are offset, showing the loss of $5,0(K). 

For reasons heretofore given the method of appellee 
is drawn from the Revenue Acts of 1924 and 1926, and 
is not the law of the Revenue Acts of 1918 and 1921, 
and hence is not applicable. 

“And when so resulting” in the 1918 Act therefore 
includes allowance of the so-called personal deductions 
in the computation; in addition the existence of a loss 
from “the operation of any business” in the computa¬ 
tion under the 1918 Act is required to swell the deduc¬ 
tions beyond the gross income and produce the statutory 
net loss. 

The citations of appellee as to non-recognition of 


14 


a statutory net loss in cases of liquidation by sale, or of 
isolated investments, fall away because those taxpayers 
had no loss from the operation of any business. In 
the illustration assume the personal deductions repre¬ 
sented an isolated investment loss of §23,000, same 
would be deductible in the computation of the statu¬ 
tory net loss arising from the Malaspina transaction. 
Hut assume the personal deductions as such and the 
Malaspina item as an isolated transaction not resulting 
from the operation of any business, then there is no 
statutory net loss because there is no loss from “a 
business regularly carried on.” 

(b) The Board delenninations for 1921 and 1922 
were improperly made because those years 
were not appealed by appellant. 

Appellee rests upon the contention that the appeal 
petition might have been amended by appellant as to 
the years 1917, 1921 and 1922. 

Hut no effort to have these years considered by the 
Hoard was ever made by appellant, and appellee would 
force appellant into the jurisdiction of the Hoard be¬ 
cause appellant might have invoked such jurisdiction. 
This Court would not say the special appearance of a 
litigant will be declared his general appearance because 
he might enter his general appearance, but that is the 
effect of the argument of appellee. 

The real gist of this branch of the case lies behind 
the quotation from Appeal of Capital B. & L. Assn. 
{Appellant Brief, p. 33, Appellee Brief, p. quoted 
by both parties. Hy Sections 274(a) and 277(b) of the 
Revenue Act of 1926 the running of limitations upon 
making assessment of a deficiency is suspended until 
the expiration of the 60-day period allowed for appeal, 
or, if the appeal is taken, until 60 days after the final 
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decision is made. This appeal for 1918, 1919 and 1920 
was taken wdthin 60 days after receipt of the deficiency 
letter of January 5, 1925 {Appellee Brief, p. 5), and, 
as to the 1921 and 1922 deficiencies, appellee took no 
action until their redetermination was requested late 
in 1927. As to the 1917 deficiency of S743.45, such 
action was not requested and it is reasonably iissumed 
same was assessed and collected, which could also have 
been done as to the 1921 and 1922 deficiencies. On 
the other hand, appellee {Brief, p. 6) had an over¬ 
assessment of S4,000 for 1918 and 1919 from which 
1917, 1921 and 1922 could be satisfied. But if appellee 
did nothing in the two-year interval, the right of 
assessment was lost unless an appeal was pending 
which suspended the Statute of Limitations. 

The gist of the matter is that appellee has lost out 
as to 1921 and 1922 unless it can sustain the tardy 
determination of the Board. 

The sole function of the Board according to Mr. 
Justice Brandeis in Williatnsport Wire Rope Co. v. U. S., 
277 U. S. 551, is “reviewing on appeal determinations 
of the Commissioner under the Revenue J.aws.” 
Herein for 1921 and 1922 there was no appeal, for 
appellee admits it was not perfected, and there was 
nothing to review. With no appeal, there was nothing 
to determine. Hence the determinations as made 
should be set aside. 

Respectfully, 

Harry A. Fellows, 

Camden R. McAtee, 
Attorneys for Appellant. 
Mason, Spalding & McAtee, 

Of Counsel. 


